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HB 2598

Be it enacted by the Legislature of the State of Arizona:

Section 1. Section 12-1362, Arizona Revised Statutes, is amended to
read:

12-1362. Dwelling action; notice of intent to repair or

replace; Jjurisdictional prerequisite; insurance;
duty of care; indemnity

A. Except with respect to claims SUBJECT TO A CONTRACTUAL
ALTERNATIVE DISPUTE RESOLUTION PROVISION OR for alleged construction
defects involving an immediate threat to the 1life or safety of persons
occupying or visiting the dwelling, a purchaser must first comply with
this article before filing a dwelling action.

B. A seller and the seller's construction professional who receive
a written notice of <claim pursuant to section 12-1363 have a right
pursuant to section 12-1363 to repair or replace any alleged construction
defects after sending or delivering to the purchaser a written notice of
intent to repair or replace the alleged construction defects. The seller
and the seller's construction professional do not need to repair or
replace all of the alleged construction defects. THE SELLER AND THE
SELLER'S CONSTRUCTION PROFESSIONAL OWE A DUTY TO USE REASONABLE CARE TO
THE PURCHASER FOR ALL REPAIRS THAT ARE MADE PURSUANT TO SECTION 12-1363.
A purchaser may not file a dwelling action until the seller and the
seller's construction professional have completed all intended repairs and
replacements of the alleged construction defects.

C. If a seller or a seller's construction professional presents a
notice received pursuant to section 12-1363 to an insurer that has issued
an insurance policy to the seller or the seller's construction
professional that covers the seller's or the seller's construction
professional's T1iability arising out of a construction defect or the
design, construction or sale of the property that is the subject of the
notice, the insurer must treat the notice as a notice of a claim subject
to the terms and conditions of the policy of insurance. An insurer must
work cooperatively and in good faith with the insured seller or the
seller's construction professional within the time frames specified 1in
this article to effectuate the purpose of this article. This subsection
does not affect the coverage available under the policy of insurance or
create a cause of action against an insurer whose actions were reasonable
under the circumstances, notwithstanding its inability to comply with the
time frames specified in section 12-1363.
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D. THE SELLER AND THE SELLER'S CONSTRUCTION PROFESSIONAL OWE A
NONWAIVABLE DUTY OF CARE TO A PURCHASER.

E. A COMPARATIVE INDEMNITY PROVISION IS THE ONLY CONTRACTUAL
INDEMNITY THAT IS ALLOWED IN A CONTRACT BETWEEN A SELLER AND THE SELLER'S
CONSTRUCTION PROFESSIONAL. A PROVISION IN A CONSTRUCTION CONTRACT THAT
PURPORTS TO INDEMNIFY A SELLER FOR THE SELLER'S OWN ACTIONS OR INACTIONS
IS VOID AND UNENFORCEABLE.

Sec. 2. Section 12-1363, Arizona Revised Statutes, is amended to
read:

12-1363. Notice and right to repair or replace; tolling of

time 1imits; admissible evidence; definition

A. Before filing a dwelling action, the purchaser shall give

written notice by certified mail, return receipt requested, to the seller
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specifying in reasonable detail the basis of the dwelling action. A
seller who receives notice under this subsection shall promptly forward a
copy of the notice to the Tast known address of each construction
professional who the seller reasonably believes 1is responsible for an
alleged CONSTRUCTION defect that is specified in the notice. The seller's
notice to each construction professional may be delivered by electronic
means. IF THE ALLEGED CONSTRUCTION DEFECTS IN A DWELLING, INCLUDING A
SINGLE-FAMILY OR MULTIFAMILY UNIT, ARE ALL SUBSTANTIALLY SIMILAR, A
REASONABLY DETAILED DESCRIPTION OF THE ALLEGED CONSTRUCTION DEFECTS IN A
FAIR AND REPRESENTATIVE SAMPLE IS SUFFICIENT NOTICE UNDER THIS SUBSECTION.

B. After receipt of the notice described in subsection A of this
section, the seller and the seller's construction professional may inspect
the dwelling to determine the nature and cause of the alleged construction
defects and the nature and extent of any repairs or replacements necessary
to remedy the alleged construction defects. The purchaser shall ensure
that the dwelling is made available for inspection not Tater than ten days
after the purchaser receives the seller's and the seller's construction
professional's request for an inspection. The seller and the seller's
construction professional shall provide reasonable notice to the purchaser
before conducting ttre A COORDINATED inspection. The inspection shall be
conducted at a reasonable time. The seller and the seller's construction
professional may use reasonable measures, including testing, to determine
the nature and cause of the alleged construction defects and the nature
and extent of any repairs or replacements necessary to remedy the alleged
construction defects. If the seller or the seller's construction
professional vomduct CONDUCTS testing pursuant to this subsection, the
seller or the seller's construction professional shall restore the
dwelling to its condition before the testing.

C. Within sixty days after receipt of the notice described in
subsection A of this section, the seller shall send to the purchaser a
good faith written response to the purchaser's notice by certified mail,
return receipt requested. The response may include the seller's and the
seller's construction professional's notice of intent to repair or replace
any alleged construction defects, to have the alleged construction defects
repaired or replaced at the seller's or seller's construction
professional's expense or to provide monetary compensation to the
purchaser. The written notice of intent to repair or replace shall
describe in reasonable detail all repairs or replacements that the seller
and the seller's construction professional intend to make or provide to
the dwelling and a reasonable estimate of the date by which the repairs or
replacements will be made. This subsection does not prohibit the seller
from offering monetary compensation or other consideration instead of or
in addition to a repair or replacement. The purchaser may accept or
reject an offer of monetary compensation or other consideration, other
than repair or replacement and, if rejected, may proceed with a dwelling
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action on completion of any repairs or replacements the seller and the
seller's construction professional intend to make or provide. The parties
may negotiate for a release if an offer involving monetary compensation or
other consideration is accepted.

D. If the seller does not provide a written response to the
purchaser's notice within sixty days, the purchaser may file a dwelling
action.

E. If the response provided pursuant to subsection C of this
section includes a notice of intent to repair or replace the alleged
construction defects, the purchaser shall allow the seller and the
seller's construction professional a reasonable opportunity to repair or
replace the alleged construction defects or cause the alleged construction
defects to be repaired or replaced pursuant to the following:

1. The purchaser and the seller or the seller's construction
professional shall coordinate repairs or replacements within thirty days
after the seller's notice of intent to repair or replace was sent pursuant
to subsection C of this section. If requested by the purchaser, THE
repair or replacement of alleged construction defects undertaken by the
seller shall be performed by a construction professional THAT IS selected
by the seller and consented to by the purchaser, whose consent shall not
be unreasonably withheld, AND that was not involved in the construction or
design of the dwelling. A ——Tomtractor—or —subcomtractor —tiat—was 1ot
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2. Repairs or replacements shall begin as agreed by the purchaser
and the seller or the seller's construction professional, with reasonable
efforts to begin repairs or replacements within thirty-five days after the
seller's notice of intent to repair or replace was sent pursuant to
subsection C of this section. If a permit 1is required to perform the
repair or replacement, reasonable efforts shall be made to begin repairs
or replacements within ten days after receipt of the permit or thirty-five
days after the seller's notice of intent to repair or replace was sent
pursuant to subsection C of this section, whichever is later.

3. A1l repairs or replacements shall be completed using reasonable
care under the circumstances and within a commercially reasonable time
frame considering the nature of the repair or replacement, any access
issues or unforeseen events that are not caused by the seller or the
seller's construction professional.

4. The purchaser shall provide reasonable access for the repairs or
replacements.
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5. The seller is not entitled to a release or waiver solely in
exchange for any repair or replacement made pursuant to this subsection,
except that the purchaser and seller may negotiate a release or waiver 1in
exchange for monetary compensation or other consideration.

6. At the conclusion of any repairs or replacements, the purchaser
may commence a dwelling action or—
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F. During the notice and repair or replacement process, and for
thirty days after substantial completion of the repair or replacement, the
statute of limitations and statute of repose, including section 12-552,
applicable to the purchaser, including any construction professional
involved in the construction or design, are tolled as to the seller and
the seller's construction professional who were involved in the
construction or design of the dwelling for all alleged construction
defects described in reasonable detail in the written notice sent to the
seller pursuant to subsection A of this section.

G. The statute of Timitations and statute of repose, including
section 12-552, that apply to the seller's claim for indemnity or
contribution against any construction professional is tolled from the date
the seller receives the notice required by this section until nine months
after the purchaser's service of the civil complaint or arbitration demand
on the seller.

H. A1l parties' conduct during the repair or replacement process
prescribed in subsections B, C, D and E of this section may be introduced
in any subsequent dwelling action. Any repair or replacement efforts
undertaken by the seller or the seller's construction professional are not
considered settlement communications or offers of settlement and are
admissible in evidence.

I. A purchaser may amend the notice provided pursuant to subsection
A of this section to include alleged construction defects identified in
good faith after submission of the original notice. The seller and the
seller's construction professional shall have a reasonable period of time
to conduct an inspection, if requested, and thereafter the parties shall
comply with the requirements of subsections B, C, D and E of this section
for the additional alleged construction defects identified in reasonable
detail in the notice.

J. Subject to Arizona rules of court, during the pendency of a
dwelling action the purchaser may supplement the 1ist of alleged
construction defects to include additional alleged construction defects
identified in good faith after filing of the original dwelling action that
have been identified in reasonable detail as required by this section.
The court shall provide the seller and the seller's construction
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professional a reasonable amount of time to inspect the dwelling to
determine the nature and cause of the additional alleged construction
defects and the nature and extent of any repairs or replacements necessary
to remedy the additional alleged construction defects and, on request of
the seller or the seller's construction professional, sufficient time to
repair or replace the additional alleged construction defects. The
parties shall comply with the requirements of subsections B, C, D and E of
this section for the additional alleged construction defects identified in
reasonable detail in the notice.

K. The service of an amended notice identifying in reasonable
detail the alleged construction defects during the pendency of a dwelling
action shall relate back to the original notice of alleged construction
defects for the purpose of tolling applicable statutes of Timitations and
statutes of repose, including section 12-552.

L. By written agreement of the seller and purchaser, the time
periods provided in this section may be extended.

M. For the sale of a dwelling that occurs within the statutory
period set forth in section 12-552, the escrow agent, as defined 1in
section 6-801, shall provide notice to the purchaser of the provisions of
this section and sections 12-1361 and 12-1362. This subsection does not
create a fiduciary duty or provide any person or entity with a private
right or cause of action or administrative action.

N—Apurcheser—who—fiTTes—a comtestedt—dwetHmg—actiomr—umder—this
articte—must—f i te—am —affidavit—with—the—purchaser s —Tompaimt; —umdeT
penmatty —of —perjury; —that—the—purchaser—has Tead—the—enmtire——comptaint;
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N. THE SELLER OR THE SELLER'S CONSTRUCTION PROFESSIONAL MAY NOT
DIRECTLY OR INDIRECTLY SEEK TO INFLUENCE OR UNDERMINE A PURCHASER'S RIGHT
TO LEGAL COUNSEL, INCLUDING BY REQUESTING, DEMANDING OR CONDITIONING
REPAIRS UNDER THIS SECTION OR A CONTRACT FOR THE SALE OF THE DWELLING ON A
PURCHASER'S WITHDRAWAL FROM REPRESENTATION OR AN AGREEMENT TO NOT RETAIN
THE LEGAL COUNSEL OF THE PURCHASER'S CHOOSING OR OTHERWISE EXERCISING A
LEGAL RIGHT.

0. If the seller does not comply with the requirements of this
section and the failure is not due to any fault of the purchaser or as a
result of an unforeseen <condition, 1including an unforeseen weather
condition or government delay, the purchaser may commence a dwelling
action.

P. If the purchaser fails to comply with the requirements of this
section before bringing a dwelling action, the dwelling action shall be
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thepurchaser;—any Subsequent dwe rHmy—actiom brouygit—by the purchaser—s
trme—barTed—as to—the—Setter—am—the—setters——constructiom professiomnat
Vot ved—m—the——constructiomor—destym—of—the—dwettimg STAYED UNTIL THE

PURCHASER COMPLIES WITH THE REQUIREMENTS OF THIS SECTION.

Q. For the purposes of this section, "reasonable detail™ includes
all of the following:

1. An itemized 1ist that describes each alleged construction defect
with sufficient detail to allow the seller or THE seller's construction
professional to 1identify the alleged construction defect OR FOR THE
PURCHASER TO KNOW THE REPAIRS THAT THE SELLER AND THE SELLER'S
CONSTRUCTION PROFESSIONAL INTEND TO MAKE OR PROVIDE.

2. The 1location that each alleged construction defect has been
observed by the purchaser in each dwelling that is the subject of the
notice AND, IF THE SELLER AND THE SELLER'S CONSTRUCTION PROFESSIONAL
PROVIDE A NOTICE OF INTENT TO REPAIR OR REPLACE THE ALLEGED CONSTRUCTION
DEFECT, THE EXACT LOCATION OF EACH REPAIR.

3. The impairment to the dwelling that has occurred as a result of
each of the alleged construction defects or is reasonably likely to occur
if the alleged construction defects are not repaired or replaced.

4. The street address for each dwelling that is the subject of the
notice.

Sec. 3. Section 12-1364, Arizona Revised Statutes, 1is amended to
read:

12-1364. Dwelling actions; attorney fees and taxable costs;

expert witness fees; definition

A. In a contested dwelling action, the court or—tribumat may award
the prevailing party withTespect—to o comtested—ssue reasonable attorney
fees and taxable costs. A purchaser is deemed the prevailing party with
respect—to g comtested—issue if the relief obtained by the purchaser for
that——comtestedt—ssue, exclusive of any fees and taxable costs, is more
favorable than the repairs or replacements and offers made by the seller
before the purchaser filed a dwelling action pursuant to section 12-1363.
The seller is deemed the prevailing party with—Tespect—to <o comtested
issue if the relief obtained by the purchaser for—that——contested—issUue,
exclusive of any fees and taxable costs, is not more favorable than the
repairs or replacements and offers made by the seller before the purchaser
filed a dwelling action pursuant to section 12-1363.

B. An award of attorney fees pursuant to this section is limited to
the amount of fees actually and reasonably incurred with—Tespect—tov—the
comtested—Tssue forwhich —the party fas beem deemed—the prevai timyg party.
In determining whether the fees actually incurred with—Tespect—to =
tomtested—issue are reasonable, the court or—tribumat—statt MAY consider
all of the following:
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1. The repairs, replacements or offers made by the seller, if any,
before the purchaser filed the dwelling action pursuant to section
12-1363.

2. The purchaser's response to the seller's repairs, replacements
or offers made or proposed, if any, before the purchaser filed the
dwelling action pursuant to section 12-1363.
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comtested—TSSUe,

3. IF APPLICABLE, THE EXTENT TO WHICH THE SELLER SOUGHT TO LEVERAGE
THE SELLER'S FINANCIAL STRENGTH AGAINST THE PURCHASER.

4. The amount of fees incurred in responding to any unsuccessful
motions, claims and defenses during the duration of the dwelling action.

C. This section does not alter, prohibit or restrict present or
future contracts that may provide for attorney fees or expert witness
fees.

D. Notwithstanding any other law, in a contested dwelling action
that—mvotves—o s nygte purchaser, the court or—tribumat may award the
prevailing party withrTespect—to the coumtested—issue reasonable expert
witness fees. The determination of the prevailing party and the
reasonableness of the expert witness fees shall be made using the same
criteria used in determining the award of attorney fees pursuant to
subsections A and B of this section. This—subsectiomrdves ot—appty to =
tdwetHmy—actiom that—votves moTe tham ome purchaSer UT am actiom that—Ts
ComSUHTdated—with—any other—dwettimg—actiom: The expert witness fees
prescribed in this subsection are in addition to the taxable costs
authorized by section 12-332.

E. For the purposes of this section, +

t—“Comtestedt—SsSUE—mMEdns —dm T SSUE that TEldtes toU dam arieged

constrouctiom defect—and—that—s—Tomtested—by <o purchaser—fottowimg—the

CoMCIUS Tom of —the TepaiT anmd Trepacement —procedures prescribed—Tmsection
121363+

2= "purchaser” means any person or entity, including the current
owner of the dwelling, who files a dwelling action during the time period
described 1in section 12-552.

Sec. 4. Section 12-1366, Arizona Revised Statutes, is amended to
read:

12-1366. Applicability: claims and actions
This article does not apply:
To personal injury claims.
To death claims.
To claims for damage to property other than a dwelling.
To common Taw fraud claims.
To proceedings brought pursuant to title 32, chapter 10.
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6. To claims solely seeking recovery of monies expended for repairs
to alleged defects that have been repaired by the purchaser.

7. IF THE CONTRACT FOR THE SALE OF THE DWELLING OR AN ASSOCIATION'S
COMMUNITY DOCUMENTS CONTAINS COMMERCIALLY REASONABLE ALTERNATIVE DISPUTE
RESOLUTION PROCEDURES.

B. A dwelling action brought by an association is also subject to
title 33, chapter 18.

C. After—the Tepgir—or Teptacement process tas beenm compreted—as
prescrited—by sectiom 12=1363;—this articte does nmot—<affect—either—party s
gttty —to—enforce——any —commerciat iy Teasonmabte —artermative —dispute
resvtutiomr—procedures —comntaimed T —the—Tonmtract—for—the—sSate—of—the
dwe g~ or—<am aSSoCTatiom S CoOmmunity JdUCUmMentsS. — The SErTer s erection
to—enforce —any CommeErTiat iy TEedSOMau e dattermative dispute Tesutution
procedures conmtaimed T the comtract—for—the —Sate of —the dwettimg—or—an
dSSUCTatiom S COmMuUm Tty doUCUmMeEmts Joes ot TEeydte, dbridye O OtheETWiSE
reduce the setter s Tight—to TepaiT or TEprace dany datieged construction
defectspursuanmt—to Sectiom 121363 If the contract for the sale of a

dwelling contains +tfre ALTERNATIVE DISPUTE RESOLUTION procedures, the
procedures shall conspicuously appear in the contract in bold and capital
letters, and a disclosure statement in at Teast twelve-point fonts— AND IN
bold and capital letters shall appear on the face of the contract and
shall describe the Tlocation of the alternative dispute resolution
procedures within the contract.

Sec. 5. Legislative findings

The Tegislature finds that the purpose of building and safety codes
is to establish the minimum construction requirements to safeguard public
health and safety and the general welfare of citizens in this state,
including purchasers, as defined in section 12-1361, Arizona Revised
Statutes.
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