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ARIZONA STATE SENATE

Fifty-Second Legidature, First Regular Session

FACT SHEET FOR H.B. 2297

state agency rulemaking; restrictions

Purpose

Prohibits an agency from adopting any new rule that would increase existing regul atory
restraints or burdens on the free exercise of property rights or the freedom to engage in a lawful
business or occupation, with certain exceptions.

Background

Arizona Revised Statutes, Title 41, Chapter 6, Article 3, outlines the statutory
requirements of agencies with regard to rulemaking authority. Statute defines rulemaking as the
process for formalization and finalization of arule and arule is an agency’s statement of general
applicability that implements, interprets, or prescribes law or policy, or describes the procedures
or practice requirements of an agency (A.R.S. 8§ 41-1001). Additionally, statute defines agency
for the purposes of rulemaking as boards, commissions, departments, state administrative units
and officers with the exclusion of the Legislature, courts and the Governor (A.R.S. § 41-1001).
Statute requires that agencies make rules of practice that set forth the nature and requirements of
all formal procedures available to the public (A.R.S. § 41-1003).

Statute outlines requirements related to the rulemaking process including provisions with
regard to the time and manner of rulemaking, emergency and expedited rulemaking, public
notice, opportunities for stakeholder comment and final review by the Governor's Regulatory
Review Council. According to statute, a rule is rendered invalid unless it is made and approved
in substantial compliance with statutory requirements, with certain exceptions. Additionally,
agencies are prohibited from making a rule under a specific grant of rulemaking authority that
exceeds the subject matter areas listed in the specific statute authorizing the rule, and agencies
are further prohibited from making a rule under a general grant of rulemaking authority to
supplement a more specific grant of rulemaking authority (A.R.S. § 41-1030).

There is no anticipated fiscal impact to the state General Fund associated with this
legidlation.

Provisions

1. Prohibits an agency from adopting any new rule that would increase existing regulatory
restraints or burdens on the free exercise of property rights, or the freedom to engage in a
lawful business or occupation, unless the ruleis either of the following:

a) acomponent of acomprehensive effort to reduce regulatory constraints or burdens; or
b) is strictly ministerial in implementing legidlative standards that manifest a clear
legidlative determination of relevant public policies.
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Asserts that any person who is subject to civil or criminal proceeding arising from the
enforcement of a rule in violation of the aforementioned prohibition has an affirmative
defense to the enforcement action.

3. Requires any court or administrative body considering or reviewing the defense to rule on its
merits without deference to any legislative, administrative or executive finding with regard to
therule.

4. Permits the court or administrative body to award the prevailing party, other than the agency,
attorney’ s fees and costs.

5. Exempts from the prohibition with regard to agency rules that would increase specified
regulatory restraints or burdens on the free exercise of property rights or the freedom to
engage in lawful business, either of the following:

a) rulesthat govern public employees; or
b) rules that are necessary for health regulatory boards established to provide for public
safety and enforce standards of care.

6. Exempts boards, commissions, departments, officers or other administrative units established
under the Constitution of Arizonafrom the prohibition with regard to agency rules that would
increase specified regulatory restraints or burdens on the free exercise of property rights or
the freedom to engage in lawful business.

7. Becomes effective on the general effective date.

House Action

GHE 2/12/15 DP 7-2-0-0

3" Read 2/25/15 35-24-1-0
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