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OVERVIEW
SB 1038 restructures Arizona Revised Statutes (A.R.S.) § 25-408 pertaining to relocation of a
child when a person is entitled to legal decision-making, parenting time or visitation with a child.

HISTORY

A.R.S. 8§ 25-408 provides that if both parents are entitled to joint legal decision-making or
unsupervised parenting time and reside in Arizona, a parent who wishes to relocate a child
outside the state or more than 100 miles within the state must provide the other parent at |east 60
days advance written notice. Statute requires the court to sanction a parent who, without good
cause, does not comply with the notification requirement. Within 30 days after the notice is
provided, the nonmoving parent may petition the court to prevent the child’ s relocation.

When a petition is filed, statute requires the court to determine whether to alow the parent to
relocate the child in accordance with the child’s best interests, and the burden of proving what is
in the child’'s best interests is on the parent who is seeking to relocate the child. The court must
consider all relevant factors in determining the child’s best interests, including specific factors
listed in statute.

PROVISIONS

« Requires parenting plans to include a procedure for changes in the child' s residential address
and a statement that each party has read, understands and will abide by the residential change
of address requirements.

« Repealsand rewrites A.R.S. § 25-408 regarding a change in residential address of a child.

« Adds the requirement that a party with legal decision making, parenting time or visitation
must provide notice of a change of residential address to a party who is entitled to court-
ordered legal decision-making, parenting time or visitation at least 45 days before the change
of residential addressisto occur. The notice must include:
> The effective date of the change of residential address.
> The proposed residential address unless the address is not known in which case the notice

must include an explanation of the reason that the address is not known and when it will
be known.
» The school that the child will attend.
> Thereason that the party is proposing to change the party’ s residential address.
> A statement that indicates one of the following:
>  Thechangein residential address will not result in a significant impact to an existing
court order with respect to legal decision-making or parenting time.
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> The change in residential address will result in a significant impact to an existing
court order with respect to legal decision-making or parenting time and a petition to
modify has been filed with the court.

. States that the notice required must be made by certified mail, return receipt requested, by
restricted delivery or pursuant to the Arizona Rules of Family Procedure.

« Provides that unless otherwise ordered by the court, the notice requirement does not apply if

any of the following in true:

> The court has granted a request to protect the residential address of the moving party
pursuant to the Arizona Rules of Family Law Procedure or the Arizona Rules of
Protective Order Procedure.

» Theaddressis protected pursuant to Section 36-3009.

> The party is a participant in the address confidentiality program.

> The party seeking to change residential address files a stipulation signed by the parties
that meets the requirements as it pertains to a significant impact to a court order regarding
legal decision making or parenting time.

. States that a party who is exempt from the notice requirement must still comply with the
filing requirements.

. Specifiesthat if aparty’s change in residential address will result in a significant impact to a
court order regarding legal decision-making or parenting time, the party seeking to change
residential address must file and serve, at least 45 days before any change to the party’s
residential address, either a petition for modification or a stipulated order signed by the
parties.

« Provides that the petition must include the reason the party is proposing to change the party’s
residential address.

« Requiresastipulation to state the following:
» The moving party provided al relevant information to the nonmoving party to allow the
nonmoving party to enter into the stipulation.
» If existing court orders must be modified, all modifications to which the parties have
agreed.
» |If existing court orders do not need to be modified, that the parties agree that
modification is not needed.

. States that a party who is required to relocate in fewer than 45 days after written notice has
been given to the other party because of circumstances related to health, safety, employment
or an involuntary change of residence of that party or of that party’s spouse may temporarily
move with the child if one of the following apply:
> Both parties execute a written agreement.
> The party obtains a court order pursuant to the Arizona Rules of Family Law Procedure.

» The change in residentia address will not have a significant impact to a court order
regarding legal decision-making or parenting time.

« Requires the court to adjust the parenting time or visitation arrangement to minimize the loss

of legal decision-making, parenting time or visitation for the party who is not changing
residential address.

« Mandates that the court sanction a party who without good cause does not comply with the
requirements or who without good cause opposes a change in residential address.
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. Allows the court to impose a sanction that will affect legal decision-making, parenting time
or visitation only in accordance with the child’ s best interests.

. Provides for a rebuttable presumption that a change of residential address of less than five
miles does not result in a significant impact on legal decision-making, parenting time or
visitation, unless the change in residential address will result in a change to the school the
child will attend after the move, if the moving party does not have sole legal decision-making
authority regarding education.

. States that the following apply for a petition for modification that impacts legal decision-
making or parenting time:

>

If the court finds, based on a consideration of al the evidence, that the move will have a

significant impact on any existing order regarding legal decision-making, parenting time

or vigitation, the court must determine any modification of the legal decision-making,

parenting time or visitation in accordance with the best interests of the child. 1n making

this determination, the court must consider al factors that are relevant to the child's

physical and emotional well-being including:

» The factors contained in A.R.S. § 25-403 which governs legal decision-making; best
interests of child.

> Whether the modification is being made or opposed in good faith and not to interfere
with or to frustrate the relationship between the child and the other party or the other
party’ s right of access to the child.

> The likelihood that the party with whom the child will reside after the modification
will comply with parenting time orders.

> Whether the modification will alow a realistic opportunity for substantial, frequent,
meaningful and continuing parenting time with each party, including whether it will
result in an increase in travel time that significantly decreases a child’s time with
either party.

> The extent to which the modification will affect the child’s stability and emotional,
physical or developmental needs.

> Whether a party’s primary motive in requesting or opposing the modification is to
gain afinancial advantage regarding continuing child support obligations.

> Whether travel costs will materialy limit the nonmoving party’s ability to exercise
parenting time or visitation.

If the court finds, based on a consideration of al the evidence, that the move will not

have a significant impact on any existing order regarding legal decision-making,

parenting time or visitation, the court must explain its reason for finding that the move

will not have a significant impact.

The court may deny the relief requested by either party unless the court finds that

adequate cause for hearing the matter is established by the pleadings.

The burden of proof is on the party who is changing residential address to establish by a

preponderance of the evidence that the modification isin the child’s best interests.

The court must not deviate from a provision of the current court-ordered parenting planin

which the parties have specifically agreed to allow or prohibit a party to change

residential address unless the court finds the provision is no longer in the child’'s best

interests.
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. Statesthat if a proposed modification affects child support, either parent may also file for a
modification of child support either simultaneously with the modification or as a separate
matter.

. Defines significant impact.
. Contains an effective date from and after December 31, 2014.
« Makestechnical and conforming changes.

Amendments

Committee on Reform and Human Services

« Providesthat if a person files a petition to modify alegal decision-making or parenting time
decree, they have met the notice requirements in relation to a change of residential address
and adjusts the language accordingly.
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