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Be it enacted by the Legislature of the State of Arizona: 1 
Section 1.  Section 49-243, Arizona Revised Statutes, is amended to 2 

read: 3 
49-243.  Information and criteria for issuing individual permit; 4 

definition 5 
A.  The director shall consider, and the applicant for an individual 6 

permit may be required to furnish with the application, the following 7 
information: 8 

1.  The design of the discharge facility.  When formal as-built 9 
submittals are unavailable, the applicant shall provide sufficient 10 
documentation to allow evaluation of those elements of the facility affecting 11 
discharge pursuant to the demonstration required in subsection B, paragraph 1 12 
of this section. 13 

2.  A description of how the facility will be operated. 14 
3.  Existing and proposed pollutant control measures. 15 
4.  A hydrogeologic study defining and characterizing the discharge 16 

impact area, including the vadose zone. 17 
5.  The use of water from aquifers in the discharge impact area. 18 
6.  The existing quality of the water in the aquifers in the discharge 19 

impact area. 20 
7.  The characteristics of the pollutants discharged by the facility. 21 
8.  Closure strategy. 22 
9.  Any other relevant federal or state permits issued to the 23 

applicant. 24 
10.  Any other relevant information the director may require. 25 
B.  The director shall issue a permit to a person for a facility other 26 

than water storage at a storage facility pursuant to title 45, chapter 3.1 if 27 
the person demonstrates that either paragraphs 1 and 2 or paragraphs 1 and 3 28 
of this subsection will be met: 29 

1.  That the facility will be so designed, constructed and operated as 30 
to ensure the greatest degree of discharge reduction achievable through 31 
application of the best available demonstrated control technology, processes, 32 
operating methods or other alternatives, including, where practicable, a 33 
technology permitting no discharge of pollutants.  In determining best 34 
available demonstrated control technology, processes, operating methods or 35 
other alternatives, the director shall take into account any treatment 36 
process contributing to the discharge, site specific hydrologic and geologic 37 
characteristics and other environmental factors, the opportunity for water 38 
conservation or augmentation and economic impacts of the use of alternative 39 
technologies, processes or operating methods on an industry-wide basis.  A 40 
discharge reduction to an aquifer achievable solely by means of site specific 41 
characteristics does not, in itself, constitute compliance with this 42 
paragraph.  The requirements of this paragraph for wetlands designed and 43 
constructed to treat municipal and domestic wastewater for underground 44 
storage pursuant to section 49-241, subsection B may be met by including 45 
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seepage through the bottom of the facility if it is demonstrated that site 1 
characteristics can act to achieve performance levels established as the best 2 
available demonstrated control technology by the director.  In addition, the 3 
director shall consider the following factors for existing facilities: 4 

(a)  Toxicity, concentrations and quantities of discharge likely to 5 
reach an aquifer from various types of control technologies. 6 

(b)  The total costs of the application of the technology in relation 7 
to the discharge reduction to be achieved from such THE application. 8 

(c)  The age of equipment and facilities involved. 9 
(d)  The industrial and control process employed. 10 
(e)  The engineering aspects of the application of various types of 11 

control techniques. 12 
(f)  Process changes. 13 
(g)  Non-water quality environmental impacts. 14 
(h)  The extent to which water available for beneficial uses will be 15 

conserved by a particular type of control technology. 16 
2.  That pollutants discharged will in no event cause or contribute to 17 

a violation of aquifer water quality standards at the applicable point of 18 
compliance for the facility. 19 

3.  That no pollutants discharged will further degrade at the 20 
applicable point of compliance the quality of any aquifer that at the time of 21 
the issuance of the permit violates the aquifer quality standard for that 22 
pollutant. 23 

C.  An applicant shall satisfy the requirements of subsection B, 24 
paragraph 1 of this section either by making a demonstration that the 25 
facility will meet the criteria of that paragraph or by agreeing to utilize 26 
the appropriate presumptive controls adopted by the director pursuant to 27 
section 49-243.01, subsection A. 28 

D.  In assessing technology, processes, operating methods and other 29 
alternatives for the purposes of this section, "practicable" means able to be 30 
reasonably done from the standpoint of technical practicality and, except for 31 
pollutants addressed in subsection I of this section, economically achievable 32 
on an industry-wide basis. 33 

E.  The determination of economic impact on an industry-wide basis for 34 
purposes of subsection B, paragraph 1 of this section shall take into account 35 
differences in industry sectors, the type and size of the operation and the 36 
reasonableness of applying controls in an arid or semiarid setting. 37 

F.  Control measures designed to further reduce discharge may not be 38 
required if the director determines that site specific conditions, in 39 
conjunction with technology, processes, operating methods or other 40 
alternatives are sufficient to meet the requirements of subsection B, 41 
paragraph 1 of this section. 42 

G.  A discharging facility at an open pit mining operation shall be 43 
deemed to satisfy the requirements of subsection B, paragraph 1 of this 44 
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section if the director determines that both of the following conditions are 1 
satisfied: 2 

1.  The mine pit creates a passive containment that is sufficient to 3 
capture the pollutants discharged and that is hydrologically isolated to the 4 
extent that it does not allow pollutant migration from the capture zone.  For 5 
the purposes of this paragraph, "passive containment" means natural or 6 
engineered topographical, geological or hydrological control measures that 7 
can operate without continuous maintenance.  Monitoring and inspections to 8 
confirm performance of the passive containment do not constitute maintenance. 9 

2.  The discharging facility employs additional processes, operating 10 
methods or other alternatives to minimize discharge. 11 

H.  The director shall issue a permit to a person for water storage at 12 
a storage facility proposed under title 45, chapter 3.1 if the person 13 
demonstrates that the facility will be so designed, constructed and operated 14 
as to ensure that the project will not cause or contribute to the violation 15 
of any standard adopted pursuant to section 49-223 at the applicable point of 16 
compliance for the facility. 17 

I.  With respect to the following pollutants, the permit applicant for 18 
a new facility must meet the criteria of subsection B, paragraph 1 of this 19 
section to limit discharges to the maximum extent practicable regardless of 20 
cost: 21 

1.  Any organic substance listed by the secretary of the department of 22 
health and human services pursuant to 42 United States Code section 23 
241(b)(4), as known to be carcinogens or reasonably anticipated to be 24 
carcinogens. 25 

2.  Any organic substance listed in 40 Code of Federal Regulations 26 
section 261.33(e), regardless of whether the substance is a waste subject to 27 
regulation under the resource conservation recovery act OF 1976 (P.L. 94-580; 28 
90 Stat. 2795). 29 

3.  Any organic toxic pollutant that the director lists by rule after 30 
determining that minute amounts of that pollutant in drinking water will 31 
present a substantial short-term or long-term human health threat. 32 

J.  The director, by rule, may prescribe requirements for issuing a 33 
single permit applicable to all similar facilities under common ownership and 34 
located in a contiguous geographic area in lieu INSTEAD of an individual 35 
permit for each facility. 36 

K.  The director shall consider and may prescribe in the permit the 37 
following terms and conditions as necessary to ensure compliance with this 38 
article: 39 

1.  Monitoring requirements. 40 
2.  Record keeping and reporting requirements. 41 
3.  Contingency plan requirements. 42 
4.  Discharge limitations. 43 
5.  Compliance schedule requirements. 44 



SB 1165 
 
 
 
 

 - 4 - 

6.  Closure requirements and, for a facility that cannot achieve clean 1 
closure, postclosure monitoring and maintenance requirements. 2 

7.  Alert levels that, when exceeded, may require adjustments of permit 3 
conditions or appropriate actions as are required by the contingency plans. 4 

8.  Such Other terms and conditions as the director deems necessary to 5 
ensure compliance with this article. 6 

L.  The director may include in an aquifer protection permit for an 7 
existing facility the requirement that the owner or operator of the facility 8 
undertake a remedial action, as defined in section 49-281, to prevent, 9 
minimize or mitigate damage to the public health or welfare or to the waters 10 
of the state resulting from a discharge that occurred before August 13, 1986, 11 
if the following conditions are met: 12 

1.  The selection of remedial action, including the level and extent of 13 
cleanup, was determined according to the criteria in section 49-282.06 and 14 
the rules adopted pursuant to that section. 15 

2.  The pollutant that was discharged constituted a hazardous 16 
substance. 17 

M.  The director may include in an aquifer protection permit as a 18 
condition the mitigation measures described in an order issued under section 19 
49-286. 20 

N.  The director may deny a permit for a facility if the director 21 
determines that the applicant is incapable of fully carrying out the terms 22 
and conditions of the permit, including any conditions that require 23 
monitoring or installing and maintaining discharge control measures.  The 24 
director may require the applicant to furnish information, such as past 25 
performance, including compliance with or violations of similar laws or 26 
rules, and technical and financial competence, relevant to its capability to 27 
comply with the permit terms and conditions.  For the purposes of evaluating 28 
an applicant's financial competence for closure, the director may consider a 29 
closure strategy and cost estimate rather than a detailed closure plan.  A 30 
demonstration of financial responsibility made for a facility as prescribed 31 
by section 49-770 shall suffice, in whole or in part, for any demonstration 32 
of financial responsibility prescribed by this section.  A demonstration of 33 
financial assurance or competence required under this section or section 34 
49-770 for a facility shall not be required before completion of construction 35 
but shall be required before the department issues approval to operate.  36 
Financial information required to be supplied under this subsection is 37 
confidential. 38 

O.  The director shall require an applicant for an individual permit to 39 
submit evidence that the discharging facility complies with applicable 40 
municipal or county zoning ordinances and regulations.  The director shall 41 
not issue the permit unless it appears from the evidence submitted by the 42 
applicant that the facility complies with the applicable zoning ordinances 43 
and regulations. 44 
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P.  The director may issue a single area-wide permit applicable to 1 
facilities under common ownership and located in a contiguous geographic area 2 
in lieu INSTEAD of an individual permit for each facility.  In issuing an 3 
area-wide permit, the demonstration required under subsection B, paragraphs 2 4 
and 3 of this section may be considered collectively for all facilities 5 
included in the permit.  The director may evaluate discharge reduction 6 
collectively for existing facilities in the pollutant management area by 7 
considering any one or all of the factors set forth in subsection B, 8 
paragraph 1 of this section.  The director may consolidate those permit 9 
conditions listed in subsection K of this section that have general 10 
applicability to the facilities included in the area-wide permit.  An 11 
area-wide permit shall specify all of the following: 12 

1.  A description of the pollutant management area and point or points 13 
of compliance. 14 

2.  Those facilities that have been evaluated individually for meeting 15 
the criteria in subsection B, paragraph 1 of this section and that are 16 
included in the area-wide permit. 17 

3.  For multiple facilities within the pollutant management area that 18 
are substantially similar in nature and, considered alone, would have a small 19 
discharge impact area compared to other facilities in the area, narrative 20 
permit conditions may be used to define the best available demonstrated 21 
control technology, processes, operating methods or other alternatives 22 
consistent with subsection B, paragraph 1 of this section replacing the need 23 
for an individual technical review. 24 

4.  A compliance schedule for submittal and evaluation of information 25 
regarding design and discharge for existing facilities within the pollutant 26 
management area that, because of the small size, quantity or quality of 27 
discharge, or physical location with regard to the point or points of 28 
compliance, the director has determined that review for the purposes of 29 
subsection B, paragraph 1 of this section shall be conducted in the future.  30 
In determining the requirements and length of a compliance schedule for an 31 
area-wide permit, the director shall consider the character and impact of the 32 
discharge, the nature of the activities necessary to prepare appropriate 33 
technical submittals, the number of persons potentially affected by the 34 
discharge, the current state of treatment technology, and the age of the 35 
facility. 36 

Q.  The director may expedite processing of an aquifer protection 37 
permit application by a permit applicant who proposes a new facility to 38 
discharge liquids that do not contain any pollutant in a concentration that 39 
exceeds a numeric aquifer water quality standard.  The director shall not 40 
require the applicant to complete a hydrogeologic study in order to obtain 41 
the permit unless the permit applicant is relying on site specific 42 
characteristics to meet the requirements of subsection B, paragraph 1 of this 43 
section or unless the study is necessary to demonstrate compliance with 44 
narrative aquifer water quality standards.  Applications made pursuant to 45 
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this subsection shall have precedence and be considered by the department 1 
before all other aquifer protection permit applications. 2 

R.  A MINING FACILITY THAT HAS A TOTAL SURFACE AREA OF TEN ACRES OR 3 
LESS AND THAT HAS A TAILINGS POND WITH A TOTAL SURFACE AREA OF FIVE ACRES OR 4 
LESS IS EXEMPT FROM ADOPTING THE BEST AVAILABLE DEMONSTRATED CONTROL 5 
TECHNOLOGY IF THE MINING FACILITY DOES ALL OF THE FOLLOWING: 6 

1.  PAYS A FEE THAT IS DETERMINED BY THE DIRECTOR BY RULE AND THAT IS 7 
DUE AFTER TWO YEARS OF OPERATION. 8 

2.  ESTABLISHES A RECLAMATION PLAN AFTER TWO YEARS OF OPERATION. 9 
3.  USES AN APPROVED DESIGN FOR THE TAILINGS POND. 10 
4.  COMPLIES WITH A WELL WATER TESTING SCHEDULE AS DETERMINED BY THE 11 

DIRECTOR. 12 
5.  ESTABLISHES AND OPERATES A STORMWATER DIVERSION SYSTEM THAT IS 13 

CONSISTENT WITH THE REQUIREMENTS OF FEDERAL AND STATE LAW WITH RESPECT TO A 14 
ONE HUNDRED YEAR STORM EVENT. 15 

S.  FOR ANY APPLICATION THAT A PERMIT APPLICANT FOR A MINING OPERATION 16 
WITH A TOTAL SURFACE AREA OF TEN ACRES OR LESS SUBMITS, THE FOLLOWING APPLY: 17 

1.  IF THE DIRECTOR DOES NOT RESPOND WITHIN SIXTY DAYS AFTER SUBMITTAL 18 
TO THE DEPARTMENT OF THE PLAN OF OPERATION, THE PLAN OF OPERATION IS DEEMED 19 
APPROVED. 20 

2.  FOR A MINING OPERATION THAT IS ADJACENT TO ANOTHER MINING OPERATION 21 
THAT HAS PREVIOUSLY SUBMITTED A REPORT ON DISCHARGES TO THAT SAME AQUIFER, 22 
THE DEPARTMENT SHALL ACCEPT AND APPLY THE ADJACENT MINE'S REPORT ON 23 
DISCHARGES TO THAT AQUIFER TO THE APPLICATION OF THE MINING OPERATION WITH A 24 
TOTAL SURFACE AREA OF TEN ACRES OR LESS FOR NO MORE THAN THREE YEARS AFTER 25 
THE REPORT IS SUBMITTED AND ONLY FOR AS LONG AS THE ADJACENT MINE CONTINUES 26 
TO OPERATE.  ON TERMINATION OF THE ADJACENT MINE'S OPERATION, THE MINING 27 
OPERATION WITH A TOTAL SURFACE AREA OF TEN ACRES OR LESS SHALL PROVIDE ITS 28 
OWN REPORT. 29 

3.  PAYMENT OF A BOND OR OTHER SURETY TO ANOTHER STATE AGENCY OR TO A 30 
FEDERAL AGENCY WITH RESPECT TO THAT MINING OPERATION CONSTITUTES COMPLIANCE 31 
WITH ANY FINANCIAL RESPONSIBILITY REQUIREMENTS PRESCRIBED BY THIS ARTICLE FOR 32 
THAT APPLICANT AT THAT MINING OPERATION.  33 

Sec. 2.  Section 49-250, Arizona Revised Statutes, is amended to read: 34 
49-250.  Exemptions 35 
A.  The director may, by rule, exempt specifically described classes or 36 

categories of facilities from the aquifer protection permit requirements of 37 
this article on a finding either that there is no reasonable probability of 38 
degradation of the aquifer or that aquifer water quality will be maintained 39 
and protected because the discharges from such THE facilities are regulated 40 
under other federal or state programs that provide the same or greater 41 
aquifer water quality protection as provided by this article. 42 

B.  The following are exempt from the aquifer protection permit 43 
requirement of this article: 44 

1.  Household and domestic activities. 45 
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2.  Household gardening, lawn watering, lawn care, landscape 1 
maintenance and related activities. 2 

3.  The noncommercial use of consumer products generally available to 3 
and used by the public. 4 

4.  Ponds used for watering livestock and wildlife. 5 
5.  Mining overburden returned to the excavation site including any 6 

common material which THAT has been excavated and removed from the excavation 7 
site and has not been subjected to any chemical or leaching agent or process 8 
of any kind. 9 

6.  Facilities used solely for surface transportation or storage of 10 
groundwater, surface water for beneficial use or reclaimed water that is 11 
regulated pursuant to section 49-203, subsection A, paragraph 6 for 12 
beneficial use. 13 

7.  Discharge to a community sewer system. 14 
8.  Facilities that are required to obtain a permit for the direct 15 

reuse of reclaimed water. 16 
9.  Leachate resulting from the direct, natural infiltration of 17 

precipitation through undisturbed regolith or bedrock if pollutants are not 18 
added to the leachate as a result of any material or activity placed or 19 
conducted by man on the ground surface. 20 

10.  Surface impoundments used solely to contain storm runoff, except 21 
for surface impoundments regulated by the federal clean water act. 22 

11.  Closed facilities.  However, if the facility ever resumes operation 23 
the facility shall obtain an aquifer protection permit and the facility shall 24 
be treated as a new facility for purposes of section 49-243. 25 

12.  Facilities for the storage of water pursuant to title 45, chapter 26 
3.1 unless reclaimed water is added. 27 

13.  Facilities using central Arizona project water for underground 28 
storage and recovery projects under title 45, chapter 3.1, article 6. 29 

14.  Water storage at a groundwater saving facility that has been 30 
permitted under title 45, chapter 3.1. 31 

15.  Application of water from any source, including groundwater, 32 
surface water or wastewater, to grow agricultural crops or for landscaping 33 
purposes, except as provided in section 49-247. 34 

16.  Discharges to a facility that is exempt pursuant to paragraph 6 if 35 
those discharges are regulated pursuant to 33 United States Code section 36 
1342. 37 

17.  Solid waste and special waste facilities when rules addressing 38 
aquifer protection are adopted by the director pursuant to section 49-761 or 39 
49-855 and those facilities obtain plan approval pursuant to those rules. 40 
This exemption shall only apply if the director determines that aquifer water 41 
quality standards will be maintained and protected because the discharges 42 
from those facilities are regulated under rules adopted pursuant to section 43 
49-761 or 49-855 that provide aquifer water quality protection that is equal 44 
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to or greater than aquifer water quality protection provided pursuant to this 1 
article. 2 

18.  Facilities used in: 3 
(a)  Corrective actions taken pursuant to chapter 6, article 1 of this 4 

title in response to a release of a regulated substance as defined in section 5 
49-1001 except for those off-site facilities that receive for treatment or 6 
disposal materials that are contaminated with a regulated substance and that 7 
are received as part of a corrective action. 8 

(b)  Response or remedial actions undertaken pursuant to article 5 of 9 
this chapter or pursuant to CERCLA. 10 

(c)  Corrective actions taken pursuant to chapter 5, article 1 of this 11 
title or the resource conservation and recovery act of 1976, as amended (42 12 
United States Code sections 6901 through 6992). 13 

(d)  Other remedial actions which THAT have been reviewed and approved 14 
by the appropriate governmental authority and taken pursuant to applicable 15 
federal or state laws. 16 

19.  Municipal solid waste landfills as defined in section 49-701 that 17 
have solid waste facility plan approval pursuant to section 49-762. 18 

20.  Storage, treatment or disposal of inert material. 19 
21.  Structures that are designed and constructed not to discharge and 20 

that are built on an impermeable barrier that can be visually inspected for 21 
leakage. 22 

22.  Pipelines and tanks designed, constructed, operated and regularly 23 
maintained so as not to discharge. 24 

23.  Surface impoundments and dry wells that are used to contain storm 25 
water in combination with discharges from one or more of the following 26 
activities or sources: 27 

(a)  Fire fighting system testing and maintenance. 28 
(b)  Potable water sources, including waterline flushings. 29 
(c)  Irrigation drainage and lawn watering. 30 
(d)  Routine external building wash down without detergents. 31 
(e)  Pavement wash water where no spills or leaks of toxic or hazardous 32 

material have occurred unless all spilled material has first been removed and 33 
no detergents have been used. 34 

(f)  Air conditioning, compressor and steam equipment condensate that 35 
has not contacted a hazardous or toxic material. 36 

(g)  Foundation or footing drains in which flows are not contaminated 37 
with process materials. 38 

(h)  Occupational safety and health administration or mining safety and 39 
health administration safety equipment. 40 

24.  Industrial wastewater treatment facilities designed, constructed 41 
and operated as required by section 49-243, subsection B, paragraph 1 and 42 
using a treatment system approved by the director to treat wastewater to meet 43 
aquifer water quality standards prior to discharge, if that water is stored 44 
at a groundwater storage facility pursuant to title 45, chapter 3.1. 45 
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25.  Any point source discharge caused by a storm event and authorized 1 
in a permit issued pursuant to section 402 of the clean water act. 2 

26.  FOR THE INITIAL YEAR OF OPERATION ONLY AND FOR THE PURPOSES OF 3 
COLLECTING THE INFORMATION NECESSARY FOR THE APPLICATION FOR AN INDIVIDUAL 4 
AQUIFER PROTECTION PERMIT, A MINING OPERATION WITH A TOTAL SURFACE AREA OF 5 
TEN ACRES OR LESS.  6 
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