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ARIZONA STATE SENATE

Fifty-First Legidlature, First Regular Session

AMENDED
FACT SHEET FOR H.B. 2485

health and safety audit privilege

Purpose

Outlines requirements for occupational or public health or safety audits and related reports.
Enumerates requirements and limitations related to privileged report information.

Background

Federal law in 1970 created the Occupational Safety and Health Administration (OSHA)
to set and enforce safety and health standards in workplaces. The federal law covers employers
and their employees either directly through OSHA or through an OSHA-approved state program.
According to OSHA, individual states have promulgated standards addressing specific hazards
found in their local industry, often involving labor and management representatives in the
process. The Arizona Division of Occupational Safety and Headth (ADOSH), within the
Industrial Commission, operates under an approved plan with the U.S. Department of Labor to
retain jurisdiction over occupational safety and health issues within Arizona, except certain
industries and employees. This jurisdiction encompasses approximately 2.1 million employees
and 130,000 public and private establishments (ADOSH).

In a product liability action, evidence of changes in the state of the art, warnings, design,
manufacturing or testing after the product was first sold are inadmissible (A.R.S. § 12-686).
Additionally, if a person or entity conducts a product safety review and takes reasonable
remedial measures as a result, the plaintiff cannot use the review or remedial measures to prove:
1) culpable conduct in a product liability action; or 2) conduct that would subject the person or
entity to punitive or exemplary damages, unless the plaintiff establishes the review or measures
were undertaken in bad faith or solely to affect the litigation. The plaintiff, however, may prove
culpable conduct by other independent evidence, evenif it isincluded in the review or measures.
The existence and contents of such a review and measures are discoverable and subject to
disclosure in a product liability action except under specified circumstances (A.R.S. § 12-687).

There is no anticipated fiscal impact to the state General Fund associated with this
legidlation.

Provisions
Health and Safety Audit Report Requirements

1. Requires an audit report to include each document and communication created to evaluate an
organization’s compliance with a health or safety law or an industry standard of excellence
related to safety, reliability or training.
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2. Permits an audit report to include the following:

a) areport prepared by an auditor, consultant, monitor or other individual acting in a similar
role;

b) memoranda and documents that analyze al or a portion of the interviews with current or
former employees or that discuss implementation issues;

c) animplementation plan or tracking system regarding compliance issues; and

d) an evaluation, assessment or accreditation of an organization’s facilities, operations or
training programs relative to that industry’s standards of excellence in safety, reliability
or training.

3. Allows the report prepared by an auditor, consultant or other individual acting in a similar
role to include:
a) adescription of the audit’s scope;
b) theinformation gained in the audit and findings, conclusions and recommendations; and
c) exhibits and appendices.

4. Allows the exhibits and appendices contained in the audit report to include supporting
information collected or developed for the primary purpose and gathered in the course of a
health or safety audit, including:

a) interviewswith current or former employees,

b) field notes and records of observations;

¢) findings, opinions, suggestions, conclusions, guidance, notes, drafts and memoranda;
d) legal anayses, drawings, photographs, maps, charts, graphs and surveys;

€) laboratory analyses and other analytical data;

f) computer generated or electronically recorded information; and

g) other communications associated with the health or safety audit.

5. Permits each document in an audit report to be labeled Compliance Report: Privileged
Document or words of similar import in order to facilitate identification.

6. Specifiesthat failure to label a document does not constitute a waiver of the audit privilege or
create a presumption that the privilege does or does not apply.

7. Requires audits to be completed within a reasonable time not to exceed six months from
when it is begun, unless an extension is based on reasonabl e grounds.

Privilege

8. Stipulates that any part of an audit report conducted by an organization is privileged and is
not admissible as evidence or subject to discovery in a legal or equitable action or an
administrative proceeding.

9. Prohibits a person, if caled or subpoenaed as a witness, from being compelled to testify or
produce a document related to an audit if doing so discloses any privileged part of an audit
report and:

a) the person conducted any portion of the audit but did not personally observe the physical
events,
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b) the audit results are disclosed to the person in a way that does not wave privilege as
outlined below; or
¢) thepersonisacustodian of the audit results.

10. Allows a person who conducts or participates in the preparation of an audit report who
actually observed physical events of aviolation to testify regarding those events but specifies
the person cannot be compelled to testify about or produce documents related to any
privileged part of an audit report.

11. Precludes a state agency employee from requesting, reviewing or otherwise using an audit
report during an agency inspection of aregulated facility or operation or an activity of such a
facility or operation.

12. Relegates the burden of establishing the applicability of the privilege to the party asserting
the privilege.

Disclosure that Does Not Waive Privilege

13. Specifies disclosure of an audit report or information generated by a health or safety audit
does not waive the privilege if the disclosure:

a) is made to address or correct a matter raised by the health or safety audit and is made
only to an individual employed by the owner or operator, a legal representative or partner
of the owner or operator, an officer or director of the regulated facility or operation, or an
independent contractor retained by the owner or operator, including the owner’'s or
operator’ s independent external auditors,

b) is made under the terms of a confidentiality agreement between the organization for
whom the audit report was prepared or the owner or operator of the regulated facility or
operation and a partner or potential partner, a transferee or potential transferee, a lender
or potential lender, a state governmental official or person engaged in the business of
insuring, underwriting or indemnifying the facility or operation; or

c) is made under a claim of confidentiality to a government official or agency by the
organization for whom the audit report was prepared or by the owner or operator.

14. A party to a confidentiality agreement as described above who violates the agreement is
liable for damages caused by the disclosure and for any other penalties prescribed in the
agreement.

15. Proclaims information disclosed under a claim of confidentiality to a governmental official or
agency as confidential and prohibits it from being disclosed.

16. Decrees a state entity, employee or official who discloses information in violation of the
claim of confidentiality as guilty of a class 1 misdemeanor.

17. Specifies that it is an affirmative defense to the clerical dissemination of a privileged audit
report that the report was not clearly labeled Compliance Report: Privileged Document or
words of similar import.
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18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

Prohibits the lack of labeling from being raised as a defense if the entity, employee or official
knew or had reason to know that the document was a privileged audit report.

Specifies that if an audit report is obtained, reviewed or used in a criminal proceeding,
privilege is not waived or eliminated for any other purpose.

Permits a regulatory agency to review information in an audit report that is required to be
available under a specific state or federal law, but stipulates that the review does not waive or
eliminate the privilege, except for nonprivileged materials as outlined below.

Adds a notification requirement before a governmental authority obtains information that is
required by law to be available to the public.

Requires a court or the appropriate administrative official, on the motion of a party, to
suppress evidence offered in any civil or administrative proceeding that arises or is derived
from review, disclosure or use that is not authorized under provisions regarding
nonprivileged materials as described below.

Consigns to the party that received information disclosed under public records law or
because of the availability of the information to a regulatory agency, the burden of proving
that the evidence offered did not arise and was not derived from the review of privileged
information.

Exceptionsto Privilege and Required Disclosure

Specifies that privilege does not apply to the extent that it is expressly waived by the owner
or operator who prepared or caused the report to be prepared.

Allows a court or administrative hearing officer with competent jurisdiction to require

disclosure of a portion of an audit report in acivil or administrative proceeding if the court or

administrative hearing officer determines, after an in camera review, that any of the

following applies:

a) theprivilegeisfor afraudulent purpose;

b) the portion of the audit report is not subject to the privilege; or

c) the portion of the audit report shows evidence of noncompliance with a health or safety
law and appropriate efforts to achieve compliance with the law were not promptly
initiated and pursued with reasonable diligence after the discovery of noncompliance.

Places the burden of proving that the above circumstances apply on the party seeking
disclosure.

Specifies that a disclosure decision of an administrative hearing officer is directly appealable
to a court of competent jurisdiction without disclosure of the audit report to any person
unless disclosure is ordered by the court.

Stipulates that a court determination is subject to interlocutory appea to the Court of
Appeals.
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Nonprivileged Materials

29. Designates privilege inapplicable to:

a) adocument, communication, datum, report or other information required by aregulatory
agency to be collected, devel oped, maintained or reported under a health or safety law, if
the report is requested by the particular regulatory agency with authority to administer the
health or safety law;

b) information obtained by observation, sampling or monitoring by aregulatory agency; or

¢) information obtained from a source not involved in the preparation of the health or safety
audit report.

30. Specifies that these provisions do not limit the right of an organization to agree to conduct
and disclose an audit report.

Miscellaneous

31. Specifies that these provisions do not provide civil or criminal immunity to an organization
or to affect any other privilege that may be available by law.

32. Prevents these provisions from being construed to circumvent the protections provided by
state or federal law for individuals who disclose information to law enforcement authorities.

33. Exempts health professionals and health care institutions from these provisions.

34. Defines health or safety law as any of the following that relates to occupational or public
health or safety:
a) afederal, state or local statute, rule, regulation or ordinance; or
b) apermit issued under afederal, state or loca statute, rule, regulation or ordinance.

35. Defines organization as one of the following, whether incorporated or not, that has its own
functions and administration:
a) apublic or private company, corporation, special taxing district, firm, enterprise, or
ingtitution; or
b) any part or combination of these entities.
36. Defines other pertinent terms.
37. Becomes effective on the general effective date.

Amendments Adopted by Committee

e Exempts certain individuals and entities from the health and safety audit provisions.
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House Action

PSMRA 2/6/13 DP 5-3-0-0
3" Read 3/4/13 39-17-4-0

Prepared by Senate Research
March 25, 2013
AW/ly

Senate Action

PS

3/20/13 DPA 4-1-2-0
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