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OVERVIEW

SB 1175 creates a presumption against a petitioner in a position of trust and confidence bringing
a civil action against a vulnerable adult regarding a governing instrument, unless shown
otherwise by clear and convincing evidence and makes changesto legal proceedings.

HISTORY

Arizona Revised Statutes (A.R.S.) 8§ 46-541 defines a vulnerable adult as an individual who is at
least 18 years old and unable to protect themselves from abuse, neglect or exploitation by others
due to a physical or mental impairment. Included in the definition of vulnerable adult are
persons deemed incapacitated persons, or persons impaired by mental illness, deficiency or
disorder, physical illness or disability, chronic use of drugs, chronic intoxication or other causes,
except minority, to the extent that the person lacks sufficient understanding or capacity to make
or communicate responsible decisions concerning their person (A.R.S. 8§ 14-5101).

Persons are deemed to be in a position of trust and confidence to a vulnerable adult if they have
assumed a duty to provide care to the vulnerable adult, are a joint tenant or a tenant in common
with the vulnerable adult, are in afiduciary relationship with the vulnerable adult including a de
facto guardian or conservator or are in a court determined confidential relationship with the
vulnerable adult (A.R.S. 8§ 46-456). A person in a position of trust and confidence to a
vulnerable adult is required to use the vulnerable adult’s assets for the benefit of the vulnerable
adult and is prohibited from using the vulnerable adult’s assets for their own benefit. The only
circumstances in which a person in a position of trust and confidence may use a vulnerable
adult’ s assets for their own benefit isif the superior court gives prior approval to the transaction
or the transaction is specifically authorized in either a valid durable power of attorney executed
by the vulnerable adult as the principle or a valid trust agreement executed by the vulnerable
adult as a settlor.

A governing instrument as defined in A.R.S. 8§ 46-456 means a deed, will, trust, pension,
custodianship, security registered in beneficiary form, an insurance or annuity policy, an account
with pay on dead designation, a profit sharing, retirement or similar benefit plan, an instrument
creating or exercising a power of appointment, a power of attorney or a dispositive, appointive or
nominative instrument of any similar type.

PROVISIONS
« Requires the superior court to find a transaction by a person using a vulnerable adult’ s assets
to be for the benefit of the vulnerable adult before giving approval of the transaction.

« Allows the court to order a person who violates requirements for the use of a vulnerable
adult’ s assetsto forfeit all, or a portion of, the person’sinterest in any governing instrument.
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SB 1175

. Determines that a civil action brought by a person in a position of trust and confidence
against a vulnerable adult regarding a governing instrument established by the vulnerable
adult is presumed not to be for the benefit of the vulnerable adult, unless shown otherwise by
clear and convincing evidence.

. Stipulates that for the benefit of the vulnerable adult includes any act that is consistent with
the clearly stated wishes of the vulnerable adult found by the court to be made without
coercion and while the vulnerable adult was of sound mind.

« Includes a family limited partnership and an estate planning document in the definition of
governing instrument.

« Adds a beneficiary of the vulnerable adult in a governing instrument to the definition of
position of trust and confidence.

. Contains an applicability clause for any governing instrument of avulnerable adult regardless
of whether it was executed before the effective date.

« Makestechnical and conforming changes.
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