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AN ACT 
 
AMENDING TITLE 9, CHAPTER 7, ARTICLE 4, ARIZONA REVISED STATUTES, BY ADDING 
SECTION 9-841; AMENDING TITLE 11, CHAPTER 11, ARTICLE 1, ARIZONA REVISED 
STATUTES, BY ADDING SECTION 11-1611; AMENDING TITLE 41, CHAPTER 6, ARTICLE 1, 
ARIZONA REVISED STATUTES, BY ADDING SECTION 41-1003.01; CHANGING THE 
DESIGNATION OF TITLE 41, CHAPTER 27, ARTICLE 3, ARIZONA REVISED STATUTES, TO 
"LEGISLATIVE EXPIRATION OF NEW PROGRAMS AND REGULATIONS"; AMENDING TITLE 41, 
CHAPTER 27, ARTICLE 3, ARIZONA REVISED STATUTES, BY ADDING SECTION 41-3103; 
RELATING TO REGULATION. 
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Be it enacted by the Legislature of the State of Arizona: 1 
Section 1.  Title 9, chapter 7, article 4, Arizona Revised Statutes, is 2 

amended by adding section 9-841, to read: 3 
9-841.  Regulation; criteria; reauthorization; defense 4 
A.  NOTWITHSTANDING ANY OTHER LAW, A CITY OR TOWN MAY REGULATE AN 5 

OCCUPATION, PROFESSION OR ACTIVITY, THE USE OF PROPERTY OR A CONDITION OR 6 
STATE OF AFFAIRS ONLY UNDER THE FOLLOWING CONDITIONS: 7 

1.  THE REGULATION IS WITHIN THE CITY'S OR TOWN'S LAWFUL AUTHORITY. 8 
2.  THE PRIMARY PURPOSE OR THE PREDOMINANT EFFECT OF REGULATING THE 9 

TARGETED ACTIVITY OR CONDITION WILL NOT PROTECT A DISCRETE INTEREST GROUP 10 
FROM ECONOMIC COMPETITION. 11 

3.  THE PRIMARY PURPOSE OR THE PREDOMINANT EFFECT OF REGULATING THE 12 
TARGETED ACTIVITY OR CONDITION WILL NOT RESTRAIN COMPETENT ADULTS FOR THEIR 13 
OWN GOOD.  14 

4.  THE PRIMARY PURPOSE OR THE PREDOMINANT EFFECT OF REGULATING THE 15 
TARGETED ACTIVITY OR CONDITION WILL NOT PROMOTE SOME PRIVATE INTERESTS TO THE 16 
DETRIMENT OR DISADVANTAGE OF OTHERS. 17 

5.  THE TARGETED ACTIVITY OR CONDITION IS AN ACTUAL THREAT TO PUBLIC 18 
HEALTH, SAFETY OR GENERAL WELFARE THAT IS VERIFIABLE, SUBSTANTIAL AND NOT 19 
REMOTE OR DEPENDENT ON SPECULATION. 20 

6.  MARKET FORCES, COMMON LAW, ORDINANCES AND STATUTES ARE NOT 21 
SUFFICIENT, ABSENT THE REGULATION, TO REASONABLY REDUCE THE THREAT POSED TO 22 
PUBLIC HEALTH, SAFETY OR GENERAL WELFARE BY THE TARGETED ACTIVITY OR 23 
CONDITION. 24 

B.  A CITY OR TOWN SHALL IMPOSE THE LEAST RESTRICTIVE METHOD OF 25 
REGULATION CONSISTENT WITH REASONABLY REDUCING A THREAT POSED TO PUBLIC 26 
HEALTH, SAFETY OR GENERAL WELFARE.  THE REGULATION SHALL COMPLY WITH ALL OF 27 
THE FOLLOWING: 28 

1.  THE REGULATION MAY FURNISH ADDITIONAL OR AUGMENTED CIVIL REMEDIES 29 
TO RENDER COMMON LAW OR STATUTORY CIVIL ACTIONS MORE EFFECTIVE. 30 

2.  ONLY IF FURNISHING MORE EFFECTIVE CIVIL REMEDIES WILL NOT 31 
REASONABLY REDUCE THE THREAT POSED TO PUBLIC HEALTH, SAFETY OR GENERAL 32 
WELFARE, THE REGULATION MAY ALSO IMPOSE CLEAR, OBJECTIVE LEGAL STANDARDS AND 33 
ENABLE THE ENFORCEMENT OF VIOLATIONS BY INJUNCTIVE RELIEF. 34 

3.  ONLY IF THE REGULATION WILL NOT REASONABLY REDUCE THE THREAT POSED 35 
TO PUBLIC HEALTH, SAFETY OR GENERAL WELFARE, THE REGULATION MAY ALSO ENABLE 36 
THE ENFORCEMENT OF CLEAR, OBJECTIVE LEGAL STANDARDS BY ANY OF THE FOLLOWING: 37 

(a)  INSPECTIONS AND ENFORCEMENT OF VIOLATIONS BY CIVIL PENALTY AND 38 
INJUNCTIVE RELIEF. 39 

(b)  PERMITTING, LICENSING OR OTHER REGULATORY PREAPPROVAL PROCESSES. 40 
(c)  CRIMINAL SANCTIONS. 41 
C.  A REGULATION REASONABLY REDUCES A THREAT POSED TO PUBLIC HEALTH, 42 

SAFETY OR GENERAL WELFARE ONLY IF: 43 
1.  THE REGULATION IS REASONABLY EXPECTED TO SUBSTANTIALLY REDUCE OR 44 

ELIMINATE THE THREAT THAT THE REGULATION TARGETS. 45 



HB 2321 
 
 
 
 

 - 2 - 

2.  THE BENEFITS OF THE REGULATION ARE ROUGHLY PROPORTIONAL TO ITS 1 
SHORT, MEDIUM AND LONG-TERM COSTS.  2 

3.  ENFORCEMENT OF THE REGULATION IS CAPABLE OF PERFORMANCE 3 
BENCHMARKING. 4 

D.  THE CITY OR TOWN SHALL NOT CONSIDER FOR ENACTMENT ANY REGULATION 5 
UNLESS THE CITY OR TOWN SPECIFICALLY AND EXPRESSLY FINDS THAT THE PROPOSED 6 
REGULATION MEETS THE CRITERIA ESTABLISHED PURSUANT TO THIS SECTION.  THE CITY 7 
OR TOWN SHALL HOLD A PUBLIC HEARING TO CONSIDER THESE CRITERIA BEFORE THE 8 
CITY OR TOWN IMPOSES THE REGULATION. 9 

E.  A CITY OR TOWN THAT IS REGULATING AN OCCUPATION, PROFESSION OR 10 
ACTIVITY, THE USE OF PROPERTY OR A CONDITION OR STATE OF AFFAIRS ON THE 11 
EFFECTIVE DATE OF THIS SECTION SHALL REPEAL THAT REGULATION ON OR BEFORE FIVE 12 
YEARS AFTER THE EFFECTIVE DATE OF THIS SECTION UNLESS THE CITY OR TOWN 13 
EXTENDS THE REGULATION PURSUANT TO SUBSECTION D OF THIS SECTION. 14 

F.  ANY PERSON WHO IS SUBJECT TO A CIVIL OR CRIMINAL PROCEEDING ARISING 15 
FROM THE ENFORCEMENT OF A REGULATION IMPOSED IN VIOLATION OF THIS SECTION 16 
SHALL HAVE A DEFENSE TO THE ENFORCEMENT ACTION.  ANY COURT OR ADJUDICATORY 17 
BODY CONSIDERING OR REVIEWING THE DEFENSE SHALL RULE ON ITS MERITS WITHOUT 18 
DEFERENCE TO ANY LEGISLATIVE, ADMINISTRATIVE OR EXECUTIVE FINDING CONCERNING 19 
THE REGULATION.  A COURT OR ADJUDICATORY BODY MAY AWARD THE PREVAILING PARTY, 20 
OTHER THAN THE CITY OR TOWN, ATTORNEY FEES AND COSTS.  21 

Sec. 2.  Title 11, chapter 11, article 1, Arizona Revised Statutes, is 22 
amended by adding section 11-1611, to read: 23 

11-1611.  Regulation; criteria; reauthorization; defense 24 
A.  NOTWITHSTANDING ANY OTHER LAW, A COUNTY MAY REGULATE AN OCCUPATION, 25 

PROFESSION OR ACTIVITY, THE USE OF PROPERTY OR A CONDITION OR STATE OF 26 
AFFAIRS ONLY UNDER THE FOLLOWING CONDITIONS: 27 

1.  THE REGULATION IS WITHIN THE COUNTY'S LAWFUL AUTHORITY. 28 
2.  THE PRIMARY PURPOSE OR THE PREDOMINANT EFFECT OF REGULATING THE 29 

TARGETED ACTIVITY OR CONDITION WILL NOT PROTECT A DISCRETE INTEREST GROUP 30 
FROM ECONOMIC COMPETITION. 31 

3.  THE PRIMARY PURPOSE OR THE PREDOMINANT EFFECT OF REGULATING THE 32 
TARGETED ACTIVITY OR CONDITION WILL NOT RESTRAIN COMPETENT ADULTS FOR THEIR 33 
OWN GOOD.  34 

4.  THE PRIMARY PURPOSE OR THE PREDOMINANT EFFECT OF REGULATING THE 35 
TARGETED ACTIVITY OR CONDITION WILL NOT PROMOTE SOME PRIVATE INTERESTS TO THE 36 
DETRIMENT OR DISADVANTAGE OF OTHERS. 37 

5.  THE TARGETED ACTIVITY OR CONDITION IS AN ACTUAL THREAT TO PUBLIC 38 
HEALTH, SAFETY OR GENERAL WELFARE THAT IS VERIFIABLE, SUBSTANTIAL AND NOT 39 
REMOTE OR DEPENDENT ON SPECULATION. 40 

6.  MARKET FORCES, COMMON LAW, ORDINANCES AND STATUTES ARE NOT 41 
SUFFICIENT, ABSENT THE REGULATION, TO REASONABLY REDUCE THE THREAT POSED TO 42 
PUBLIC HEALTH, SAFETY OR GENERAL WELFARE BY THE TARGETED ACTIVITY OR 43 
CONDITION. 44 
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B.  A COUNTY SHALL IMPOSE THE LEAST RESTRICTIVE METHOD OF REGULATION 1 
CONSISTENT WITH REASONABLY REDUCING A THREAT POSED TO PUBLIC HEALTH, SAFETY 2 
OR GENERAL WELFARE.  THE REGULATION SHALL COMPLY WITH ALL OF THE FOLLOWING: 3 

1.  THE REGULATION MAY FURNISH ADDITIONAL OR AUGMENTED CIVIL REMEDIES 4 
TO RENDER COMMON LAW OR STATUTORY CIVIL ACTIONS MORE EFFECTIVE. 5 

2.  ONLY IF FURNISHING MORE EFFECTIVE CIVIL REMEDIES WILL NOT 6 
REASONABLY REDUCE THE THREAT POSED TO PUBLIC HEALTH, SAFETY OR GENERAL 7 
WELFARE, THE REGULATION MAY ALSO IMPOSE CLEAR, OBJECTIVE LEGAL STANDARDS AND 8 
ENABLE THE ENFORCEMENT OF VIOLATIONS BY INJUNCTIVE RELIEF. 9 

3.  ONLY IF THE REGULATION WILL NOT REASONABLY REDUCE THE THREAT POSED 10 
TO PUBLIC HEALTH, SAFETY OR GENERAL WELFARE, THE REGULATION MAY ALSO ENABLE 11 
THE ENFORCEMENT OF CLEAR, OBJECTIVE LEGAL STANDARDS BY ANY OF THE FOLLOWING: 12 

(a)  INSPECTIONS AND ENFORCEMENT OF VIOLATIONS BY CIVIL PENALTY AND 13 
INJUNCTIVE RELIEF. 14 

(b)  PERMITTING, LICENSING OR OTHER REGULATORY PREAPPROVAL PROCESSES. 15 
(c)  CRIMINAL SANCTIONS. 16 
C.  A REGULATION REASONABLY REDUCES A THREAT POSED TO PUBLIC HEALTH, 17 

SAFETY OR GENERAL WELFARE ONLY IF: 18 
1.  THE REGULATION IS REASONABLY EXPECTED TO SUBSTANTIALLY REDUCE OR 19 

ELIMINATE THE THREAT THAT THE REGULATION TARGETS. 20 
2.  THE BENEFITS OF THE REGULATION ARE ROUGHLY PROPORTIONAL TO ITS 21 

SHORT, MEDIUM AND LONG-TERM COSTS.  22 
3.  ENFORCEMENT OF THE REGULATION IS CAPABLE OF PERFORMANCE 23 

BENCHMARKING. 24 
D.  THE COUNTY SHALL NOT CONSIDER FOR ENACTMENT ANY REGULATION UNLESS 25 

THE CITY OR TOWN SPECIFICALLY AND EXPRESSLY FINDS THAT THE PROPOSED 26 
REGULATION MEETS THE CRITERIA ESTABLISHED PURSUANT TO THIS SECTION.  THE 27 
COUNTY SHALL HOLD A PUBLIC HEARING TO CONSIDER THESE CRITERIA BEFORE THE 28 
COUNTY IMPOSES THE REGULATION. 29 

E.  A COUNTY THAT IS REGULATING AN OCCUPATION, PROFESSION OR ACTIVITY, 30 
THE USE OF PROPERTY OR A CONDITION OR STATE OF AFFAIRS ON THE EFFECTIVE DATE 31 
OF THIS SECTION SHALL REPEAL THAT REGULATION ON OR BEFORE FIVE YEARS AFTER 32 
THE EFFECTIVE DATE OF THIS SECTION UNLESS THE COUNTY EXTENDS THE REGULATION 33 
PURSUANT TO SUBSECTION D OF THIS SECTION. 34 

F.  ANY PERSON WHO IS SUBJECT TO A CIVIL OR CRIMINAL PROCEEDING ARISING 35 
FROM THE ENFORCEMENT OF A REGULATION IMPOSED IN VIOLATION OF THIS SECTION 36 
SHALL HAVE A DEFENSE TO THE ENFORCEMENT ACTION.  ANY COURT OR ADJUDICATORY 37 
BODY CONSIDERING OR REVIEWING THE DEFENSE SHALL RULE ON ITS MERITS WITHOUT 38 
DEFERENCE TO ANY LEGISLATIVE, ADMINISTRATIVE OR EXECUTIVE FINDING CONCERNING 39 
THE REGULATION.  A COURT OR ADJUDICATORY BODY MAY AWARD THE PREVAILING PARTY, 40 
OTHER THAN THE COUNTY, ATTORNEY FEES AND COSTS.  41 



HB 2321 
 
 
 
 

 - 4 - 

Sec. 3.  Title 41, chapter 6, article 1, Arizona Revised Statutes, is 1 
amended by adding section 41-1003.01, to read: 2 

41-1003.01.  Regulation; criteria; reauthorization; defense 3 
A.  NOTWITHSTANDING ANY OTHER LAW, AN AGENCY MAY REGULATE AN 4 

OCCUPATION, PROFESSION OR ACTIVITY, THE USE OF PROPERTY OR A CONDITION OR 5 
STATE OF AFFAIRS BY RULE ONLY UNDER THE FOLLOWING CONDITIONS: 6 

1.  THE REGULATION IS WITHIN THE AGENCY'S LAWFUL AUTHORITY. 7 
2.  THE PRIMARY PURPOSE OR THE PREDOMINANT EFFECT OF REGULATING THE 8 

TARGETED ACTIVITY OR CONDITION WILL NOT PROTECT A DISCRETE INTEREST GROUP 9 
FROM ECONOMIC COMPETITION. 10 

3.  THE PRIMARY PURPOSE OR THE PREDOMINANT EFFECT OF REGULATING THE 11 
TARGETED ACTIVITY OR CONDITION WILL NOT RESTRAIN COMPETENT ADULTS FOR THEIR 12 
OWN GOOD.  13 

4.  THE PRIMARY PURPOSE OR THE PREDOMINANT EFFECT OF REGULATING THE 14 
TARGETED ACTIVITY OR CONDITION WILL NOT PROMOTE SOME PRIVATE INTERESTS TO THE 15 
DETRIMENT OR DISADVANTAGE OF OTHERS. 16 

5.  THE TARGETED ACTIVITY OR CONDITION IS AN ACTUAL THREAT TO PUBLIC 17 
HEALTH, SAFETY OR GENERAL WELFARE THAT IS VERIFIABLE, SUBSTANTIAL AND NOT 18 
REMOTE OR DEPENDENT ON SPECULATION. 19 

6.  MARKET FORCES, COMMON LAW AND STATUTES ARE NOT SUFFICIENT, ABSENT 20 
THE REGULATION, TO REASONABLY REDUCE THE THREAT POSED TO PUBLIC HEALTH, 21 
SAFETY OR GENERAL WELFARE BY THE TARGETED ACTIVITY OR CONDITION. 22 

B.  AN AGENCY SHALL IMPOSE THE LEAST RESTRICTIVE METHOD OF REGULATION 23 
CONSISTENT WITH REASONABLY REDUCING A THREAT POSED TO PUBLIC HEALTH, SAFETY 24 
OR GENERAL WELFARE.  THE REGULATION SHALL COMPLY WITH ALL OF THE FOLLOWING: 25 

1.  THE REGULATION MAY FURNISH ADDITIONAL OR AUGMENTED CIVIL REMEDIES 26 
TO RENDER COMMON LAW OR STATUTORY CIVIL ACTIONS MORE EFFECTIVE. 27 

2.  ONLY IF FURNISHING MORE EFFECTIVE CIVIL REMEDIES WILL NOT 28 
REASONABLY REDUCE THE THREAT POSED TO PUBLIC HEALTH, SAFETY OR GENERAL 29 
WELFARE, THE REGULATION MAY ALSO IMPOSE CLEAR, OBJECTIVE LEGAL STANDARDS AND 30 
ENABLE THE ENFORCEMENT OF VIOLATIONS BY INJUNCTIVE RELIEF. 31 

3.  ONLY IF THE REGULATION WILL NOT REASONABLY REDUCE THE THREAT POSED 32 
TO PUBLIC HEALTH, SAFETY OR GENERAL WELFARE, THE REGULATION MAY ALSO ENABLE 33 
THE ENFORCEMENT OF CLEAR, OBJECTIVE LEGAL STANDARDS BY ANY OF THE FOLLOWING: 34 

(a)  INSPECTIONS AND ENFORCEMENT OF VIOLATIONS BY CIVIL PENALTY AND 35 
INJUNCTIVE RELIEF. 36 

(b)  PERMITTING, LICENSING OR OTHER REGULATORY PREAPPROVAL PROCESSES. 37 
(c)  CRIMINAL SANCTIONS. 38 
C.  A REGULATION REASONABLY REDUCES A THREAT POSED TO PUBLIC HEALTH, 39 

SAFETY OR GENERAL WELFARE ONLY IF: 40 
1.  THE REGULATION IS REASONABLY EXPECTED TO SUBSTANTIALLY REDUCE OR 41 

ELIMINATE THE THREAT THAT THE REGULATION TARGETS. 42 
2.  THE BENEFITS OF THE REGULATION ARE ROUGHLY PROPORTIONAL TO ITS 43 

SHORT, MEDIUM AND LONG-TERM COSTS.  44 
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3.  ENFORCEMENT OF THE REGULATION IS CAPABLE OF PERFORMANCE 1 
BENCHMARKING. 2 

D.  THE AGENCY SHALL NOT CONSIDER FOR ENACTMENT ANY REGULATION BY RULE 3 
UNLESS THE AGENCY SPECIFICALLY AND EXPRESSLY FINDS THAT THE PROPOSED 4 
REGULATION MEETS THE CRITERIA ESTABLISHED PURSUANT TO THIS SECTION.  THE 5 
AGENCY SHALL HOLD A PUBLIC HEARING TO CONSIDER THESE CRITERIA BEFORE THE 6 
AGENCY IMPOSES THE REGULATION. 7 

E.  AN AGENCY THAT IS REGULATING AN OCCUPATION, PROFESSION OR ACTIVITY, 8 
THE USE OF PROPERTY OR A CONDITION OR STATE OF AFFAIRS ON THE EFFECTIVE DATE 9 
OF THIS SECTION SHALL REPEAL THAT REGULATION ON OR BEFORE FIVE YEARS AFTER 10 
THE EFFECTIVE DATE OF THIS SECTION UNLESS THE AGENCY EXTENDS THE REGULATION 11 
PURSUANT TO SUBSECTION D OF THIS SECTION. 12 

F.  ANY PERSON WHO IS SUBJECT TO CIVIL OR CRIMINAL PROCEEDING ARISING 13 
FROM THE ENFORCEMENT OF A REGULATION IMPOSED IN VIOLATION OF THIS SECTION 14 
SHALL HAVE A DEFENSE TO THE ENFORCEMENT ACTION.  ANY COURT OR ADJUDICATORY 15 
BODY CONSIDERING OR REVIEWING THE DEFENSE SHALL RULE ON ITS MERITS WITHOUT 16 
DEFERENCE TO ANY LEGISLATIVE, ADMINISTRATIVE OR EXECUTIVE FINDING CONCERNING 17 
THE REGULATION.  A COURT OR ADJUDICATORY BODY MAY AWARD THE PREVAILING PARTY, 18 
OTHER THAN THE AGENCY, ATTORNEY FEES AND COSTS.  19 

Sec. 4.  Heading change 20 
The article heading of title 41, chapter 27, article 3, Arizona Revised 21 

Statutes, is changed from "LEGISLATIVE EXPIRATION OF NEW PROGRAMS" to 22 
"LEGISLATIVE EXPIRATION OF NEW PROGRAMS AND REGULATIONS". 23 

Sec. 5.  Title 41, chapter 27, article 3, Arizona Revised Statutes, is 24 
amended by adding section 41-3103, to read: 25 

41-3103.  Requirements for regulations imposed by the 26 
legislature 27 

ANY NEW REGULATORY REQUIREMENT THAT IS ESTABLISHED BY THE LEGISLATURE 28 
SHALL INCLUDE IN ITS ENABLING LEGISLATION A SPECIFIC EXPIRATION DATE FOR THE 29 
REGULATORY REQUIREMENT THAT IS NOT MORE THAN FIVE YEARS AFTER THE EFFECTIVE 30 
DATE OF THE REGULATORY REQUIREMENT'S ENABLING LEGISLATION. 31 
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