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SUBJECT:  Strike everything amendment to H.B. 2503,
relating to prohibition; punitive damages

Purpose

Exemptsamanufacturer from liability for punitive damagesif the manufacturer followsfederal,
state or agency-issued product standards.

Background

A.R.S. § 12-681 defines product liability action as “any action brought against a manufacturer
or seller of aproduct for damages for bodily injury, death or property damage caused by or resulting
from the manufacture, construction, design, formula, installation, preparation, assembly, testing,
packaging, labeling, sale, use or consumption of any product, the failure to warn or protect against a
danger or hazard in the use or misuse of the product or the failureto provide proper instructionsfor the
use or consumption of any product.”

In product liability actions, statute specifiesthat adefendant isnot liableif the defendant proves
that the product was used contrary to instructions or warnings on the product or original container, or if
the injured person knew or should have known of the instructions or warnings (A.R.S. § 12-683).

According to Black’sLaw Dictionary, punitive or exemplary damages are damages awarded in
addition to actual damages when the defendant acted with recklessness, malice, or deceit; specifically,
damages assessed by way of penalizing the wrongdoer or making an example to others. Actual
damages are amounts awarded to acomplainant to compensate for aproven injury or loss, or damages
that repay actual losses.

There is no anticipated impact to the state General Fund as aresult of this legiglation.
Provisions

1. Exemptsamanufacturer, service provider or seller (manufacturer) from liability for exemplary or
punitive damages if any of the following applies:
a) theproduct, activity or service (product) was designed, manufactured, packaged, |abeled, sold
or represented according to the terms of an approval, conditional approval, clearance, license
or similar determination of a government agency;
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b)

c)

the product was in compliance with state or federal statutes or a standard, rule, regulation, or
order of agoverning agency, if the agency isrelevant to the event or risk; or

the act or transaction forming the basis of the claim involves terms of service, contract
provisions, representations or other practices authorized by, or in compliance with, the rules,
regulations, or standards of a government agency.

2. Excludesthe claimant from the exemption if the claimant establishesthat the manufacturer did any
of the following:

a)

b)

d)

sold the product after the effective date of afinal order of agovernment agency to removethe
product from the market, to withdraw its approval or substantialy alter itstermsof approval in
amanner that would have avoided the claimant’s alleged injury. Stipulates that a product is
considered sold when it is delivered or provided to the end user, even if payment is not made
until later;

intentionally, and in violation of applicable regulations as determined by final action of the
government agency, withheld from or misrepresented to the government agency information
material to the approval of the product. The withheld or misrepresented information must be
relevant to the harm that the claimant allegedly suffered;

made anillegal payment to an official or employee of agovernment agency for the purpose of
securing or maintaining approval of the product; and

after the product was sold, a government agency found that the manufacturer knowingly
violated applicable regulations, which required the reporting of risks of harm and the
unreported information was material and relevant to the harm that the claimant allegedly
suffered.

3. Prohibits the exemption from being construed to do any of the following:

a)
b)

c)

expand the authority of any state agency to adopt standards or regulations where no authority
previously existed;

reduce the scope of any limitation on liability based on compliance with the rules or
regul ations of agovernment agency applicableto aspecific act, transaction, person or industry;
affect the liability of a service provider based on rates filed with and approved by a
government agency.

4. Defines activity, government agency, manufacturer, product, seller and service.

5. Becomes effective on the general effective date.

Amendments Adopted by the Committee

e Adopted the strike everything amendment.

Senate Action
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