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Be it enacted by the Legislature of the State of Arizona:
Section 1. Title 41, Arizona Revised Statutes, is amended by adding
chapter 51, to read:
CHAPTER 51
LIMITATIONS ON ENTRY REGULATIONS AND PUBLIC SERVICE RESTRICTIONS
ARTICLE 1. 1IN GENERAL

41-5101. Definitions

IN THIS CHAPTER, UNLESS THE CONTEXT OTHERWISE REQUIRES:

1. "AGENCY" INCLUDES THIS STATE, ALL UNITS OF STATE GOVERNMENT AND ALL
UNITS OF GOVERNMENT AND SHALL NOT EXCLUDE ANY ENTITY THAT IS ESTABLISHED
UNDER THE CONSTITUTION OR LAWS OF THIS STATE OR ESTABLISHED BY ANY ENTITY
THAT WAS ITSELF ESTABLISHED UNDER THE CONSTITUTION OR LAWS OF THIS STATE.

2. "ENTRY REGULATION"™ INCLUDES ANY LAW, ORDINANCE, REGULATION, RULE,
POLICY, FEE, CONDITION, TEST, PERMIT, ADMINISTRATIVE PRACTICE OR OTHER
PROVISION RELATING TO A MARKET OR THE OPPORTUNITY TO ENGAGE IN ANY OCCUPATION
OR PROFESSION.

3. "PUBLIC SERVICE RESTRICTION" INCLUDES ANY LAW, ORDINANCE,
REGULATION, RULE, POLICY, FEE, CONDITION, TEST, PERMIT, ADMINISTRATIVE
PRACTICE OR OTHER PROVISION THE EFFECT OF WHICH IS TO EXCLUDE OR LIMIT THE
USE OF PRIVATE FIRMS FROM PROVIDING PUBLIC SERVICES UNDER THE SUPERVISION OF
AGENCIES WITH OR WITHOUT THE SUPPORT OF PUBLIC SUBSIDY OR USER FEES.

4. "SUBSIDY"™ INCLUDES TAXES, GRANTS, USER FEES OR ANY OTHER MONIES
RECEIVED BY OR ON BEHALF OF AN AGENCY.

5. "WELFARE"™ MEANS PROTECTION OF MEMBERS OF THE PUBLIC AGAINST FRAUD
OR HARM. WELFARE DOES NOT MEAN THE PROTECTION OF EXISTING BUSINESSES OR
AGENCIES, WHETHER PUBLICLY OR PRIVATELY OWNED, AGAINST COMPETITION.

41-5102. Limitation on entry regulations

AN AGENCY SHALL LIMIT AND DRAFT ALL ENTRY REGULATIONS WITH RESPECT TO
BUSINESSES AND PROFESSIONS TO THOSE DEMONSTRABLY NECESSARY TO FULFILL
LEGITIMATE PUBLIC HEALTH, SAFETY OR WELFARE OBJECTIVES.

41-5103. Limitation on public service restrictions

AN AGENCY SHALL LIMIT AND DRAFT ALL PUBLIC SERVICE RESTRICTIONS TO
THOSE DEMONSTRABLY NECESSARY TO FULFILL LEGITIMATE PUBLIC HEALTH, SAFETY OR
WELFARE OBJECTIVES.

41-5104. Elimination of entry requlations; report

A. WITHIN ONE YEAR AFTER THE EFFECTIVE DATE OF THIS CHAPTER, EVERY
AGENCY SHALL CONDUCT A COMPREHENSIVE REVIEW OF ALL ENTRY REGULATIONS WITHIN
THEIR JURISDICTION. FOR EACH ENTRY REGULATION AN AGENCY SHALL ARTICULATE:

1. WITH SPECIFICITY THE PUBLIC HEALTH, SAFETY OR WELFARE OBJECTIVE
SERVED BY THE REGULATION.

2. THE REASON THE REGULATION IS NECESSARY TO SERVE THE SPECIFIED
OBJECTIVE.

B. TO THE EXTENT THE AGENCY FINDS A REGULATION DOES NOT MEET THE
STANDARD PRESCRIBED IN SUBSECTION A OF THIS SECTION, THE AGENCY SHALL:
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1. REPEAL THE ENTRY REGULATION OR MODIFY THE ENTRY REGULATION TO
CONFORM TO THE STANDARD PRESCRIBED IN SUBSECTION A OF THIS SECTION.

2. RECOMMEND TO THE LEGISLATURE ACTIONS NECESSARY TO REPEAL OR MODIFY
THE ENTRY REGULATION TO CONFORM TO THE STANDARD OF SUBSECTION A OF THIS
SECTION IF REPEAL OR MODIFICATION OF THE ENTRY REGULATION IS NOT WITHIN THE
AGENCY'S AUTHORITY.

C. WITHIN FIFTEEN MONTHS AFTER THE EFFECTIVE DATE OF THIS CHAPTER,
EACH AGENCY SHALL REPORT TO THE LEGISLATURE ON ALL ACTIONS TAKEN TO CONFORM
TO THIS SECTION.

41-5105. Elimination of public service restrictions; report

A. WITHIN ONE YEAR AFTER THE EFFECTIVE DATE OF THIS CHAPTER, EVERY
AGENCY SHALL ESTABLISH, AND WITHIN EIGHTEEN MONTHS FOLLOWING THE EFFECTIVE
DATE OF THIS CHAPTER IMPLEMENT, A ROUTINE PRIVATE PARTICIPATION PROCESS WITH
RESPECT TO THE PUBLIC SERVICES UNDER THE AGENCY'S JURISDICTION. THE PROCESS
SHALL REQUIRE THAT AN AGENCY:

1. ALLOW A PRIVATE COMPANY TO PERFORM PUBLIC SERVICES THAT CAN BE
PRODUCED WITHOUT A SUBSIDY. AN AGENCY MAY ESTABLISH REASONABLE REQUIREMENTS
WITH RESPECT TO NOTICE OF ENTRY AND EXIT.

2. ALLOW A PRIVATE COMPANY TO PERIODICALLY AND FAIRLY COMPETE FOR
CONTRACTS TO PERFORM PUBLIC SERVICES THAT CANNOT BE PRODUCED WITHOUT A
SUBSIDY.

3. NOT PRECLUDE A PRIVATE COMPANY FROM COMMERCIALLY PRODUCING ANY
SERVICE UNDER THE JURISDICTION OF THE AGENCY THAT IS NOT INCLUDED 1IN
PARAGRAPH 1 OR 2 OF THIS SUBSECTION.

B. THE COMPETITIVE PROCESS REQUIRED BY SUBSECTION A, PARAGRAPH 2 OF
THIS SECTION SHALL BE DESIGNED TO ALLOW THE MAXIMUM EXTENT OF PARTICIPATION
BY PRIVATE FIRMS OF ALL SIZES AND SHALL:

1. RELY ON MULTIPLE CONTRACTS WHEREVER FEASIBLE.

2. NOT INCLUDE ANY PROVISIONS OR ARRANGEMENTS THAT HAVE THE EFFECT OF
LIMITING COMPETITION OR PRECLUDING PARTICIPATION, EXCEPT AS NECESSARY TO
ACHIEVE THE STANDARD PRESCRIBED IN SECTION 41-5103.

C. EVERY AGENCY MAY ESTABLISH REASONABLE STANDARDS OF CUSTOMER SERVICE
WITH RESPECT TO PUBLIC SERVICES UNDER SUBSECTION A, PARAGRAPHS 1 AND 2 OF
THIS SECTION.

D. EVERY AGENCY SHALL RECOMMEND TO THE LEGISLATURE ACTIONS NECESSARY
TO REPEAL OR MODIFY ANY PUBLIC SERVICE RESTRICTION TO CONFORM TO THE STANDARD
PRESCRIBED IN SECTION 41-5103 IF REPEAL OR MODIFICATION OF THE PUBLIC SERVICE
RESTRICTION IS NOT WITHIN THE AGENCY'S AUTHORITY.

E. WITHIN FIFTEEN MONTHS AFTER THE EFFECTIVE DATE OF THIS CHAPTER,
EACH AGENCY SHALL REPORT TO THE LEGISLATURE ON ALL ACTIONS TAKEN TO CONFORM
TO THIS SECTION.

41-5106. Administrative proceedings

A. ANY PERSON MAY PETITION AN AGENCY TO REPEAL OR MODIFY AN ENTRY
REGULATION INTO A BUSINESS OR PROFESSION WITHIN THE AGENCY'S JURISDICTION.
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B. WITHIN NINETY DAYS AFTER A PETITION IS FILED PURSUANT TO SUBSECTION
A OF THIS SECTION, THE AGENCY SHALL EITHER REPEAL THE ENTRY REGULATION,
MODIFY THE REGULATION TO ACHIEVE THE STANDARD PRESCRIBED IN SECTION 41-5102
OR STATE THE BASIS ON WHICH IT CONCLUDES THE REGULATION CONFORMS WITH THE
STANDARD PRESCRIBED IN SECTION 41-5102.

C. ANY PERSON MAY PETITION AN AGENCY TO REPEAL OR MODIFY A PUBLIC
SERVICE RESTRICTION WITHIN THE AGENCY'S JURISDICTION.

D. WITHIN NINETY DAYS AFTER A PETITION IS FILED PURSUANT TO SUBSECTION
C OF THIS SECTION, THE AGENCY SHALL EITHER ESTABLISH, AND WITHIN NINE MONTHS
IMPLEMENT, THE REQUIREMENTS OF SECTION 41-5102 OR STATE THE BASIS ON WHICH
THE AGENCY CONCLUDES THE PUBLIC SERVICE RESTRICTION CONFORMS TO THE STANDARD
PRESCRIBED IN SECTION 41-5103.

41-5107. Prohibition of restrictive provisions

A. NOTWITHSTANDING ANY OTHER OF LAW, AN AGENCY SHALL NOT AWARD OR
EXTEND ANY FRANCHISE THAT HAS THE EFFECT OF CONFLICTING WITH SECTION 41-5102
OR 41-5103.

B. NOTWITHSTANDING ANY OTHER LAW, AN AGENCY SHALL NOT EXECUTE OR
EXTEND ANY CONTRACT PROVISION, INCLUDING ANY LABOR CONTRACT PROVISION, THAT
HAS THE EFFECT OF CONFLICTING WITH SECTION 41-5102 OR 41-5103.

C. THIS SECTION DOES NOT REQUIRE THE CANCELLATION OF ANY CONTRACT IN
EFFECT AS OF JANUARY 1 OF THE YEAR OF THE EFFECTIVE DATE OF THIS CHAPTER IF
THE CONTRACT EXPIRES NO LATER THAN TWENTY-FOUR MONTHS AFTER THE EFFECTIVE
DATE OF THIS CHAPTER.

41-5108. Enforcement

A. AFTER NINETY DAYS FOLLOWING A PETITION FILED PURSUANT TO SECTION
41-5106 THAT HAS NOT BEEN FAVORABLY ACTED ON BY THE AGENCY, THE PERSON FILING
A PETITION CHALLENGING AN ENTRY REGULATION OR PUBLIC SERVICE RESTRICTION MAY
FILE AN ACTION IN THE SUPERIOR COURT.

B. WITH RESPECT TO THE CHALLENGE OF AN ENTRY REGULATION, THE PLAINTIFF
PREVAILS IF THE COURT FINDS BY A PREPONDERANCE OF EVIDENCE THAT THE
CHALLENGED ENTRY REGULATION ON ITS FACE OR IN ITS EFFECT BURDENS THE CREATION
OF A BUSINESS, THE ENTRY OF A BUSINESS INTO A PARTICULAR MARKET OR THE ENTRY
INTO A PROFESSION OR OCCUPATION AND EITHER:

1. THE CHALLENGED ENTRY REGULATION IS NOT DEMONSTRABLY NECESSARY AND
DRAFTED TO FULFILL LEGITIMATE PUBLIC HEALTH, SAFETY OR WELFARE OBJECTIVES.

2. WHERE THE CHALLENGED ENTRY REGULATION IS NECESSARY TO THE
LEGITIMATE PUBLIC HEALTH, SAFETY OR WELFARE OBJECTIVES, THE OBJECTIVES CAN BE
EFFECTIVELY SERVED BY REGULATIONS LESS BURDENSOME TO ECONOMIC OPPORTUNITY.

C. WITH RESPECT TO THE CHALLENGE OF A PUBLIC SERVICE RESTRICTION, THE
PLAINTIFF PREVAILS IF THE COURT FINDS BY A PREPONDERANCE OF THE EVIDENCE THAT
ON ITS FACE OR IN ITS EFFECT THE PUBLIC SERVICE RESTRICTION LIMITS
PARTICIPATION BY PRIVATE COMPANIES IN THE PROVISION OF PUBLIC SERVICES OR
OTHER SERVICES UNDER THE JURISDICTION OF THE AGENCY AND EITHER:
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1. THE CHALLENGED PUBLIC SERVICE RESTRICTION IS NOT DEMONSTRABLY
NECESSARY AND DRAFTED TO FULFILL LEGITIMATE PUBLIC HEALTH, SAFETY OR WELFARE
OBJECTIVES.

2. WHERE THE CHALLENGED PUBLIC SERVICE RESTRICTION IS NECESSARY TO
FULFILL LEGITIMATE PUBLIC HEALTH, SAFETY OR WELFARE OBJECTIVES, THE
OBJECTIVES CAN BE EFFECTIVELY SERVED BY RESTRICTIONS THAT ALLOW GREATER
PRIVATE PARTICIPATION.

D. ON A FINDING FOR THE PLAINTIFF, THE COURT SHALL ENJOIN FURTHER
ENFORCEMENT OF THE CHALLENGED ENTRY REGULATION OR PUBLIC SERVICE RESTRICTION.
THE COURT SHALL AWARD REASONABLE ATTORNEY FEES AND COSTS TO THE PLAINTIFF.
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