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HB 2272

Be it enacted by the Legislature of the State of Arizona:

Section 1. Title 36, Arizona Revised Statutes, is amended by adding
chapter 38, to read:

CHAPTER 38
PRESCRIPTION DRUG COST CONTAINMENT
ARTICLE 1. GENERAL PROVISIONS

36-3801. Definitions

IN THIS CHAPTER, UNLESS THE CONTEXT OTHERWISE REQUIRES:

1. "COVERED ENTITY":

(a) MEANS:

(i) A NONPROFIT HOSPITAL OR MEDICAL SERVICE ORGANIZATION, INSURER,
HEALTH COVERAGE PLAN OR HEALTH MAINTENANCE ORGANIZATION THAT IS LICENSED
PURSUANT TO THE INSURANCE LAWS OF THIS STATE.

(ii) A HEALTH PROGRAM ADMINISTERED BY THE DEPARTMENT OF HEALTH
SERVICES OR THIS STATE IN THE CAPACITY OF HEALTH COVERAGE PROVIDER.

(iii) AN EMPLOYER, LABOR UNION OR OTHER GROUP OF PERSONS ORGANIZED IN
THIS STATE THAT PROVIDES HEALTH COVERAGE TO COVERED INDIVIDUALS WHO ARE
EMPLOYED OR WHO RESIDE IN THIS STATE.

(b) DOES NOT INCLUDE A HEALTH PLAN THAT PROVIDES COVERAGE ONLY FOR
ACCIDENTAL INJURY, SPECIFIED DISEASE, HOSPITAL INDEMNITY, MEDICARE
SUPPLEMENT, DISABILITY INCOME, LONG-TERM CARE OR OTHER LIMITED BENEFIT HEALTH
INSURANCE POLICIES AND CONTRACTS.

2. "COVERED INDIVIDUAL™ MEANS A MEMBER, PARTICIPANT, ENROLLEE,
CONTRACT HOLDER OR POLICYHOLDER OR BENEFICIARY OF A COVERED ENTITY WHO IS
PROVIDED HEALTH COVERAGE BY THE COVERED ENTITY. COVERED INDIVIDUAL INCLUDES
A DEPENDENT OR OTHER PERSON WHO IS PROVIDED HEALTH COVERAGE THROUGH A POLICY,
CONTRACT OR PLAN FOR A COVERED INDIVIDUAL.

3. "GENERIC™ MEANS A DRUG THAT IS CHEMICALLY EQUIVALENT TO A
BRAND-NAME DRUG WITH AN EXPIRED PATENT.

4. "LABELER" MEANS AN ENTITY OR PERSON THAT RECEIVES PRESCRIPTION
DRUGS FROM A MANUFACTURER OR WHOLESALER AND REPACKAGES THOSE DRUGS FOR LATER
RETAIL SALE AND THAT HAS A LABELER CODE FROM THE UNITED STATES FOOD AND DRUG
ADMINISTRATION UNDER 21 CODE OF FEDERAL REGULATIONS SECTION 270.20 (1999).

5. "PHARMACY BENEFITS MANAGEMENT™ MEANS THE PROCUREMENT OF
PRESCRIPTION DRUGS AT A NEGOTIATED RATE FOR DISPENSATION IN THIS STATE TO
COVERED INDIVIDUALS, THE ADMINISTRATION OR MANAGEMENT OF PRESCRIPTION DRUG
BENEFITS PROVIDED BY A COVERED ENTITY FOR THE BENEFIT OF COVERED INDIVIDUALS
OR ANY OF THE FOLLOWING SERVICES PROVIDED WITH REGARD TO THE ADMINISTRATION
OF PHARMACY BENEFITS:

(a) MAIL SERVICE PHARMACY.

(b) CLAIMS PROCESSING, RETAIL NETWORK MANAGEMENT AND PAYMENT OF CLAIMS
TO PHARMACIES FOR PRESCRIPTION DRUGS DISPENSED TO COVERED INDIVIDUALS.

(c) CLINICAL FORMULARY DEVELOPMENT AND MANAGEMENT SERVICES.

(d) REBATE CONTRACTING AND ADMINISTRATION.
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(e) CERTAIN PATIENT COMPLIANCE, THERAPEUTIC INTERVENTION AND GENERIC
SUBSTITUTION PROGRAMS.

(f) DISEASE MANAGEMENT PROGRAMS.

6. "PHARMACY BENEFITS MANAGER" MEANS AN ENTITY THAT PERFORMS PHARMACY
BENEFITS MANAGEMENT, INCLUDING:

(a) AN ENTITY THAT ACTS FOR A PHARMACY BENEFITS MANAGER IN A
CONTRACTUAL OR EMPLOYMENT RELATIONSHIP IN THE PERFORMANCE OF PHARMACY
BENEFITS MANAGEMENT FOR A COVERED ENTITY.

(b) A MAIL SERVICE PHARMACY.

36-3802. Pharmacy benefits manager; required practices

A. A PHARMACY BENEFITS MANAGER OWES A FIDUCIARY DUTY TO A COVERED
ENTITY AND MUST DISCHARGE THAT DUTY IN ACCORDANCE WITH STATE AND FEDERAL
LAWS.

B. A PHARMACY BENEFITS MANAGER MUST PERFORM ITS DUTIES WITH CARE,
SKILL, PRUDENCE AND DILIGENCE AND IN ACCORDANCE WITH THE STANDARDS OF CONDUCT
APPLICABLE TO A FIDUCIARY IN AN ENTERPRISE OF A SIMILAR CHARACTER AND WITH
SIMILAR AIMS.

C. A PHARMACY BENEFITS MANAGER MUST NOTIFY THE COVERED ENTITY 1IN
WRITING OF ANY ACTIVITY, POLICY OR PRACTICE OF THE PHARMACY BENEFITS MANAGER
THAT DIRECTLY OR INDIRECTLY PRESENTS ANY CONFLICT OF INTEREST WITH THE DUTIES
IMPOSED BY THIS SECTION.

D. A PHARMACY BENEFITS MANAGER MUST PROVIDE A COVERED ENTITY WITH ALL
FINANCIAL AND UTILIZATION INFORMATION REQUESTED BY THE COVERED ENTITY
RELATING TO THE PROVISION OF BENEFITS TO COVERED INDIVIDUALS THROUGH THAT
COVERED ENTITY AND ALL FINANCIAL AND UTILIZATION INFORMATION RELATING TO
SERVICES TO THAT COVERED ENTITY. A PHARMACY BENEFITS MANAGER THAT PROVIDES
INFORMATION PURSUANT TO THIS SUBSECTION MAY DESIGNATE THAT MATERIAL AS
CONFIDENTIAL. A COVERED ENTITY MAY NOT DISCLOSE THIS INFORMATION TO ANY
PERSON WITHOUT THE CONSENT OF THE PHARMACY BENEFITS MANAGER, EXCEPT THAT
DISCLOSURE MAY BE MADE IN A COURT FILING UNDER THE LAWS OF THIS STATE
GOVERNING DECEPTIVE TRADE PRACTICES OR IF AUTHORIZED BY THOSE LAWS OR ORDERED
BY A COURT OF THIS STATE FOR GOOD CAUSE SHOWN OR MADE IN A COURT FILING UNDER
SEAL UNLESS OR UNTIL OTHERWISE ORDERED BY A COURT. THIS SUBSECTION DOES NOT
LIMIT THE ATTORNEY GENERAL'S USE OF CIVIL INVESTIGATIVE DEMAND AUTHORITY
UNDER THE LAWS OF THIS STATE GOVERNING DECEPTIVE TRADE PRACTICES TO
INVESTIGATE VIOLATIONS OF THIS SECTION.

E. IF DISPENSING A SUBSTITUTE PRESCRIPTION DRUG FOR A PRESCRIBED DRUG
TO A COVERED INDIVIDUAL, A PHARMACY BENEFITS MANAGER SHALL:

1. WHEN MAKING A SUBSTITUTION IN WHICH THE SUBSTITUTE DRUG COSTS MORE
THAN THE PRESCRIBED DRUG, DISCLOSE TO THE COVERED ENTITY THE COST OF BOTH
DRUGS AND ANY BENEFIT OR PAYMENT DIRECTLY OR INDIRECTLY ACCRUING TO THE
PHARMACY BENEFITS MANAGER AS A RESULT OF THE SUBSTITUTION.

2. TRANSFER IN FULL TO THE COVERED ENTITY ANY BENEFIT OR PAYMENT THE
PHARMACY BENEFITS MANAGER RECEIVES IN ANY FORM EITHER AS A RESULT OF A
PRESCRIPTION DRUG SUBSTITUTION UNDER PARAGRAPH 1 OR AS A RESULT OF THE
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PHARMACY BENEFITS MANAGER SUBSTITUTING A LOWER PRICED GENERIC AND
THERAPEUTICALLY EQUIVALENT DRUG FOR A HIGHER PRICED PRESCRIBED DRUG.

F. A PHARMACY BENEFITS MANAGER THAT DERIVES ANY PAYMENT OR BENEFIT FOR
DISPENSING PRESCRIPTION DRUGS IN THIS STATE BASED ON VOLUME OF SALES FOR
CERTAIN PRESCRIPTION DRUGS OR CLASSES OR BRANDS OF DRUGS IN THIS STATE MUST
PASS THAT PAYMENT OR BENEFIT ON IN FULL TO THE COVERED ENTITY.

G. A PHARMACY BENEFITS MANAGER MUST DISCLOSE TO THE COVERED ENTITY ALL
FINANCIAL TERMS AND ARRANGEMENTS FOR REMUNERATION OF ANY KIND THAT APPLY
BETWEEN THE PHARMACY BENEFITS MANAGER AND ANY PRESCRIPTION DRUG MANUFACTURER
OR LABELER, INCLUDING, WITHOUT LIMITATION, FORMULARY MANAGEMENT AND
DRUG-SWITCH PROGRAMS, EDUCATIONAL SUPPORT, CLAIMS PROCESSING AND PHARMACY
NETWORK FEES THAT ARE CHARGED FROM RETAIL PHARMACIES AND DATA SALES FEES. A
PHARMACY BENEFITS MANAGER THAT DISCLOSES INFORMATION PURSUANT TO THIS
SUBSECTION MAY DESIGNATE THAT MATERIAL AS CONFIDENTIAL. A COVERED ENTITY MAY
NOT DISCLOSE THIS INFORMATION TO ANY PERSON WITHOUT THE CONSENT OF THE
PHARMACY BENEFITS MANAGER, EXCEPT THAT DISCLOSURE MAY BE MADE IN A COURT
FILING UNDER THE LAWS OF THIS STATE GOVERNING DECEPTIVE TRADE PRACTICES OR IF
AUTHORIZED BY THOSE LAWS OR ORDERED BY A COURT OF THIS STATE FOR GOOD CAUSE
SHOWN OR MADE IN A COURT FILING UNDER SEAL UNLESS OR UNTIL OTHERWISE ORDERED
BY A COURT. THIS SUBSECTION DOES NOT LIMIT THE ATTORNEY GENERAL'S USE OF
CIVIL INVESTIGATIVE DEMAND AUTHORITY UNDER THE LAWS OF THIS STATE LAW
GOVERNING DECEPTIVE TRADE PRACTICES TO INVESTIGATE VIOLATIONS OF THIS
SECTION.

36-3803. Registration; fee

A PHARMACY BENEFITS MANAGER THAT OPERATES IN THIS STATE MUST REGISTER
WITH THE DEPARTMENT OF HEALTH SERVICES AS PRESCRIBED BY THE DEPARTMENT. THE
DEPARTMENT SHALL ASSESS AN ANNUAL REGISTRATION FEE AS PRESCRIBED BY THE
DEPARTMENT BY RULE.

36-3804. Annual certification

A PHARMACY BENEFITS MANAGER OPERATING IN THIS STATE MUST FILE AN ANNUAL
CERTIFICATION WITH THE DEPARTMENT OF HEALTH SERVICES TO SHOW THAT THE
PHARMACY BENEFITS MANAGER IS IN COMPLIANCE WITH THE REQUIREMENTS OF THIS
CHAPTER AND APPLICABLE RULES ADOPTED PURSUANT TO THIS CHAPTER.

36-3805. Market conduct review and audit; fee:; report

AT LEAST ONCE EVERY THREE YEARS THE DEPARTMENT OF HEALTH SERVICES SHALL
CONDUCT A MARKET CONDUCT REVIEW AND AUDIT TO DETERMINE EACH PHARMACY BENEFIT
MANAGER'S COMPLIANCE WITH THIS CHAPTER AND RULES ADOPTED PURSUANT TO THIS
CHAPTER. THE DEPARTMENT MAY CHARGE COMPANIES A FEE FOR THE REVIEW AND AUDIT
AS PRESCRIBED BY THE DEPARTMENT BY RULE. THE DEPARTMENT SHALL SUBMIT A
WRITTEN REPORT OF ITS FINDINGS TO THE GOVERNOR, THE PRESIDENT OF THE SENATE
AND THE SPEAKER OF THE HOUSE OF REPRESENTATIVES AND SHALL PROVIDE A COPY OF
THIS REPORT TO THE SECRETARY OF STATE.
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36-3806. Compliance
ALL CONTRACTS FOR PHARMACY BENEFITS MANAGEMENT ENTERED INTO IN THIS

STATE OR BY A COVERED ENTITY IN THIS STATE SHALL COMPLY WITH THE REQUIREMENTS
OF THIS CHAPTER.

36-3807. Enforcement; rules

A. A VIOLATION OF THIS CHAPTER IS AN UNLAWFUL PRACTICE PURSUANT TO
SECTION 44-1522.

B. THE DIRECTOR OF THE DEPARTMENT OF HEALTH SERVICES SHALL ADOPT RULES
TO ENFORCE THIS CHAPTER.

Sec. 2. Discounted drugs: study committee; report; delayed repeal

A. The discounted drugs study committee is established consisting of
the following members:

1. The director of the department of health services, who shall serve
as chairperson.

2. The director of the Arizona health care cost containment system
administration or the director's designee.

3. The director of the state department of corrections or the
director's designee.

4. Two members of the senate who represent different political
parties. The president of the senate shall appoint these members.

5. Two members of the house of representatives who represent different
political parties. The speaker of the house of representatives shall appoint
these members.

6. A representative of a hospital that is located in an urban county
in this state. The director of the department of health services shall
appoint this member.

7. A representative of a hospital that is located in a rural county in
this state. The director of the department of health services shall appoint
this member.

8. A representative of a statewide nonprofit organization that
advocates for low-income residents of this state. The director of the
department of health services shall appoint this member.

B. The study committee shall:

1. Study the feasibility of providing discounted prescription drugs to
this state’'s most vulnerable patient populations through the use of section
340B of the public health service act (42 United States Code section 256b).

2. Provide the following information:

(a) A description of all health care providers and facilities in this
state potentially eligible for designation as covered entities under section
3408B.

(b) A 1ist of potential applications of section 340B and the potential
benefits to public, private and third-party payors for prescription drugs,
including without Timitation:

(i) Application to inmates and employees in youth correctional
facilities, county jails and state prisons.
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(ii) Maximizing the use of section 340B in state-funded managed care
plans.

(iii) Including section 340B providers in state bulk purchasing
initiatives.

(iv) Using sole-source contracts with section 340B providers to
furnish high-cost chronic care drugs.

(c) An explanation of discounts that are available through section
340B contracts, including estimated cost savings to this state as a result of
retail mark-up avoidance, negotiated sub-ceiling prices and coordination with
the Arizona health care cost containment system administration to minimize
costs to the program and to other purchasers of prescription drugs.

(d) Identification of federal, state and private resources that are
available to potential applicants.

3. On or before November 15, 2011, submit to the governor, the
president of the senate and the speaker of the house of representatives a
written report of its findings and recommendations to lower the cost of
prescription drugs. The committee shall provide a copy of this report to the
secretary of state.

C. Committee members are not eligible for compensation or
reimbursement of expenses.

D. This section is repealed from and after September 30, 2012.
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