Forty-ninth Legislature Judiciary
Second Regular Session S.B. 1363

PROPOSED AMENDMENT
SENATE AMENDMENTS TO S.B. 1363
(Reference to printed bill)

Strike everything after the enacting clause and insert:

"Section. 1. Title 12, chapter 8, article 2, Arizona Revised Statutes,
is amended by adding sections 12-1112.01 and 12-1112.02, to read:

12-1112.01. Requirements for taking property; approval;

information; definitions

A. BEFORE PROPERTY MAY BE TAKEN BY CONDEMNATION, THE GOVERNING BODY OF

A COUNTY, CITY, TOWN, VILLAGE OR POLITICAL SUBDIVISION SHALL VOTE TO APPROVE
THE ACQUISITION OF THE PROPERTY. BEFORE THE GOVERNING BODY VOTES ON THE
MATTER, THE FOLLOWING INFORMATION SHALL BE PRESENTED IN A PUBLIC MEETING TO
THE GOVERNING BODY:

1. A REALISTIC ESTIMATE OF THE TOTAL COST OF THE CONDEMNATION.

2. A RISK ASSESSMENT OF THE CONDEMNATION THAT INCLUDES AN ESTIMATE OF
THE RISKS AND THAT IS COMPLETED BY AN INDEPENDENT RISK ASSESSING AGENT. THIS
PARAGRAPH DOES NOT APPLY TO AN AGRICULTURAL IMPROVEMENT DISTRICT ORGANIZED
PURSUANT TO TITLE 48, CHAPTER 17.

3. WHETHER THERE ARE ALTERNATIVES TO THE CONDEMNATION AND THE COSTS
AND RISKS OF ANY ALTERNATIVE PLANS.

4. A FULL DISCLOSURE IN WRITING REGARDING THE FINAL PROJECT, INCLUDING
THE IDENTIFICATION OF ALL ASPECTS OF THE WORK THAT MUST BE PERFORMED TO
COMPLETE THE PROJECT.

B. BEFORE PROPERTY MAY BE TAKEN BY AN AGENCY OF THIS STATE, THE
GOVERNOR SHALL APPROVE THE ACQUISITION OF THE PROPERTY.

C. AT LEAST SIXTY DAYS BEFORE A VOTE PURSUANT TO SUBSECTION A OCCURS
OR BEFORE THE GOVERNOR APPROVES THE ACQUISITION, A COUNTY, CITY, TOWN,
VILLAGE OR POLITICAL SUBDIVISION OR AN AGENCY OF THIS STATE SHALL DELIVER THE
INFORMATION REQUIRED BY SUBSECTION A TO EACH VOTING MEMBER OF THE GOVERNING
BODY OR TO THE GOVERNOR AND TO EACH PROPERTY OWNER OF RECORD AND, AS A
COURTESY, TO THE SOLE LESSEE OF RECORD, IF APPLICABLE, ACCORDING TO THE
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RECORDS OF THE COUNTY RECORDER IN THE COUNTY IN WHICH THE PROPERTY IS
LOCATED.

D. FOR THE PURPOSES OF THIS SECTION:

1. "LIVELIHOOD™ MEANS THE CAPABILITIES, ASSETS, INCLUDING ECONOMIC,
NATURAL, HEALTH, PHYSICAL, FINANCIAL AND SOCIAL RESOURCES, LOCATIONAL
ADVANTAGES AND ACTIVITIES REQUIRED FOR A MEANS OF LIVING.

2. "RISK™ INCLUDES THE REPLACEMENT COSTS OF REESTABLISHING LOST
PROPERTY, BUSINESS AND LIVELIHOOD DISRUPTED BY THE CONDEMNATION.

12-1112.02. Precondemnation mediation: selection of

commissioners: report; commissioner's

compensation; time of acceptance

A. A PARTY TO A CONDEMNATION PROCEEDING MAY PETITION THE COURT IN THE
COUNTY IN WHICH THE REAL PROPERTY THAT IS SUBJECT TO THE CONDEMNATION IS
LOCATED TO APPOINT THREE COMMISSIONERS WHO SHALL DETERMINE THE VALUE OF THE
LANDS OR INTERESTS THAT ARE SUBJECT TO THE CONDEMNATION FOR PRECONDEMNATION
MEDIATION.

B. TWENTY DAYS AFTER NOTICE IS PROVIDED TO THE OPPOSITE PARTY, THE
COURT SHALL ORDER THE COUNTY ASSESSOR TO SUMMON THREE DISINTERESTED
LANDOWNERS BY LOT FROM A POOL OF NOT LESS THAN ONE THOUSAND LANDOWNERS TO BE
SELECTED BY A JUDGE AS COMMISSIONERS. THE SELECTED COMMISSIONERS SHALL NOT
BE INTERESTED IN A LIKE QUESTION. THE COMMISSIONERS SHALL BE SWORN BY THE
JUDGE TO PERFORM THEIR DUTIES IMPARTIALLY AND JUSTLY. NOT LATER THEN THIRTY
DAYS AFTER SELECTION, THE COMMISSIONERS SHALL INSPECT THE REAL PROPERTY AND
CONSIDER THE INJURY THAT THE PROPERTY OWNER MAY SUSTAIN BECAUSE OF THE
CONDEMNATION AND SHALL ASSESS THE JUST COMPENSATION TO WHICH THE PROPERTY
OWNER IS ENTITLED. FOR THE PURPOSES OF THIS SUBSECTION, "NOTICE"™ MEANS
EITHER BY PERSONAL SERVICE OR BY LEAVING A COPY OF THE NOTICE AT THE PERSON'S
USUAL PLACE OF RESIDENCE WITH A MEMBER OF THE PERSON'S FAMILY WHO IS AT LEAST
FIFTEEN YEARS OF AGE, OR, IN THE CASE OF NONRESIDENTS, UNKNOWN HEIRS OR OTHER
PERSONS WHOSE WHEREABOUTS CANNOT BE ASCERTAINED, BY PUBLICATION IN TWO ISSUES
OF A NEWSPAPER OF GENERAL CIRCULATION IN THE COUNTY. IF THE NOTICE IS
PUBLISHED, THE TWENTY-DAY PERIOD BEGINS WITH THE FIRST PUBLICATION. EXCEPT




Lo N oo o0 B~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

Senate Amendments to S.B. 1363

AS OTHERWISE PROVIDED IN THIS SECTION, THE PROCEDURE FOR SERVICE BY
PUBLICATION AS AUTHORIZED IN THIS SUBSECTION IS THE SAME AS PROVIDED BY LAW
FOR SERVICE BY PUBLICATION IN CIVIL ACTIONS, EXCEPT THAT A SUMMONS DOES NOT
NEED TO BE ISSUED AND SERVED.

C. THE COMMISSIONERS SHALL FILE A REPORT IN WRITING WITH THE CLERK OF
THE COURT. THE REPORT SHALL SET FORTH THE QUANTITY AND BOUNDARIES OF THE
REAL PROPERTY, DISRUPTION TO THE OWNER'S OR TENANT'S LIVELIHOOD, JuST
COMPENSATION FOR THE PROPERTY TAKEN AND THE AMOUNT OF INJURY DONE TO THE
PROPERTY, EITHER DIRECTLY OR INDIRECTLY, WHICH THEY ASSESS TO THE PROPERTY
OWNER. A CERTIFIED COPY OF THE REPORT SHALL BE TRANSMITTED TO THE COUNTY
RECORDER OF THE COUNTY WHERE THE LAND LIES, TO BE FILED AND RECORDED, WITHOUT
FURTHER ACKNOWLEDGMENT OR PROOF, IN THE SAME MANNER AND WITH LIKE FORCE AND
EFFECT AS IS PROVIDED FOR THE RECORDING OF DEEDS.

D. COMMISSIONERS ARE ENTITLED TO RECEIVE COMPENSATION AT THE RATE OF
ONE HUNDRED FIFTY DOLLARS PER DAY WHILE ENGAGED IN THE ASSESSMENT OF PROPERTY
PURSUANT TO THIS SECTION. THE CONDEMNOR SHALL PAY THIS COMPENSATION AND THE
COMPENSATION SHALL NOT EXCEED ONE THOUSAND FIVE HUNDRED DOLLARS.

E. THE PROPERTY OWNER AND CONDEMNOR HAVE SIXTY DAYS AFTER THE DATE THE
CERTIFIED COPY IS FILED TO ACCEPT OR REJECT THE REPORT. IF BOTH PARTIES
ACCEPT THE REPORT, THE PARTIES ARE BOUND TO THE COMPENSATION AND SHALL
PROCEED TO CLOSURE OF THE PROPERTY SALE IN NOT MORE THAN NINETY DAYS.

Sec. 2. Section 12-1128, Arizona Revised Statutes, is amended to read:

12-1128. Costs and jury fees

A. THE COURT MAY AWARD REASONABLE costs may—be—attewed—or—rnots—and.
If allowed, THE COURT may be—appertiened APPORTION THE COSTS between the
parties on the same or adverse sidess—in—the—diseretion—of—the—court.

B. The jury fee may be assessed or not against the plaintiff, in the
discretion of the court. If Jjury fees are so assessed, they shall be
calculated in the same manner and amounts as in other civil actions and the
plaintiff shall pay such THE fee to the clerk of the court for transmittal to
the county treasurer who shall dispose such OF THE monies in the same manner

as the disposition of other jury fees.
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C. In an action for condemnation of property by or on behalf of an
educational, reformatory or penal institution of £he THIS state, if the board
or officers having charge of the institution, prier—te BEFORE commencement of
the action or proceeding, tender to the owner of the property such sum of
money as the board or officers deem the reasonable value of the property, and
the owner refuses to accept it and transfer the property, then all costs and
expenses of the action or proceeding shall be taxed against the owner unless
the sum of money assessed in the judgment as the value of the property and
compensation to be paid therefor is greater than the amount so tendered.

Sec. 3. Section 12-1129, Arizona Revised Statutes, is amended to read:

12-1129. Dismissal of condemnation action; litigation expenses

A. If a plaintiff causes a condemnation action under this article to
be dismissed without prejudice before payment of the compensation and damages
awarded the defendant by the court or jury, the plaintiff shall not initiate
any eminent domain proceeding with respect to the same property for the same
or a related project for at Teast two years after the date of the verdict or
judgment.

B. The court having jurisdiction of a condemnation action under this
article shall award the owner with any right to, title to or interest in the
property that is the subject of the action an amount that will reimburse the
owner for the owner's reasonable costs, disbursements and expenses, including
reasonable attorney, appraisal and engineering fees, actually incurred
because of the condemnation proceeding if either ANY of the following occurs:

1. The final judgment is that the plaintiff cannot acquire the real
property by condemnation.

2. The proceeding is abandoned on a motion by the plaintiff.

3. IF AFTER TRIAL, THE FINAL JUDGMENT FOR COMPENSATION TO THE
DEFENDANT IS TEN PER CENT MORE THAN THE PLAINTIFF'S LAST BEST WRITTEN OFFER
FOR COMPENSATION THAT WAS COMMUNICATED TO THAT DEFENDANT NOT LESS THAN THIRTY
DAYS BEFORE THE COMMENCEMENT OF THE TRIAL.
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C. If the proceeding is dismissed on a motion by the plaintiff because
the parties have agreed to settle the matter out of court, both parties shall
pay their own costs, disbursements and expenses, including reasonable
attorney, appraisal and engineering fees unless otherwise specified by the
parties in the settlement agreement.

Sec. 4. Section 12-1130, Arizona Revised Statutes, is amended to read:

12-1130. Fees and expenses; appraisal: relocation benefits:

applicability
A. In a proposed condemnation action if an ewner—ecccupant—of—a
residentiatl—property OWNER OF THE REAL PROPERTY disagrees with the offer and
appraisal, the ewner-occupant OWNER may obtain a second appraisal from an

appraiser who is on the approved list that is maintained by the governmental
entity and the governmental entity shall pay for the second appraisal.

B. Before filing an eminent domain action, the governmental entity
shall provide to the ewner-occupant OWNER all appraisals of the property that
the governmental entity obtains.

C. Any IF A governmental entity +hat acquires owner-occupied
residential property by condemnation or threat of condemnation. THE
GOVERNMENTAL ENTITY shall provide the owner-occupant with a determination of
relocation benefits in an amount that allows the owner-occupant to purchase a
comparable replacement dwelling as provided under applicable relocation law.

D. In a condemnation action to acquire ewner-occupied—residential REAL
property, the court may award fees and other expenses to any party other than
this state or a city, town or county or any other political subdivision of
this state. 1In making the determination, the court may consider the amount
of the difference between the final offer and the compensation awarded, the
percentage of the difference between the final offer and the award and any
other factors the court deems appropriate. For the purposes of this
subsection, "fees and other expenses™ means the reasonable expenses of expert
witnesses, the reasonable cost of any study, analysis, engineering report,

test or project that the court finds to be directly related to and necessary
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for the presentation of the party's case and reasonable and necessary
attorney fees.

E. This section does not apply to actions for acquisition of property
for public safety, transportation, flood control or utility purposes.”

Amend title to conform

CHUCK GRAY

1363cg
02/11/2010
3:09 PM

C: sp
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