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Be it enacted by the Legislature of the State of Arizona: 1 
Section 1.  Title 6, Arizona Revised Statutes, is amended by adding 2 

chapter 16, to read: 3 
CHAPTER 16 4 

EXCHANGE FACILITATORS 5 
ARTICLE 1.  GENERAL PROVISIONS 6 

6-1601.  Definitions 7 
IN THIS CHAPTER, UNLESS THE CONTEXT OTHERWISE REQUIRES: 8 
1.  "AFFILIATED WITH" MEANS THAT A PERSON DIRECTLY OR INDIRECTLY 9 

THROUGH ONE OR MORE INTERMEDIARIES CONTROLS OR IS CONTROLLED BY OR IS UNDER 10 
COMMON CONTROL WITH THE OTHER SPECIFIED PERSON. 11 

2.  "CLIENT" MEANS THE TAXPAYER WITH WHOM THE EXCHANGE FACILITATOR 12 
ENTERS INTO AN AGREEMENT DESCRIBED IN PARAGRAPH 4, SUBDIVISION (a), ITEM (i). 13 

3.  "COMMINGLE" MEANS TO MIX TOGETHER EXCHANGE FUNDS, AS DESCRIBED IN 14 
SECTION 6-1606, WITH OPERATING AND OTHER NONEXCHANGE FUNDS BELONGING TO OR 15 
UNDER CONTROL OF THE EXCHANGE FACILITATOR IN SUCH A MANNER THAT A CLIENT'S 16 
EXCHANGE FUNDS CANNOT BE DISTINGUISHED FROM OPERATING OR OTHER NONEXCHANGE 17 
FUNDS BELONGING TO OR UNDER CONTROL OF THE EXCHANGE FACILITATOR. 18 

4.  "EXCHANGE FACILITATOR": 19 
(a)  MEANS A PERSON THAT DOES ANY OF THE FOLLOWING: 20 
(i)  FOR A FEE, FACILITATES AN EXCHANGE OF LIKE-KIND PROPERTY BY 21 

ENTERING INTO AN AGREEMENT WITH A TAXPAYER BY WHICH THE EXCHANGE FACILITATOR 22 
ACQUIRES FROM THE TAXPAYER THE CONTRACTUAL RIGHTS TO SELL THE TAXPAYER'S 23 
RELINQUISHED PROPERTY LOCATED IN THIS STATE AND TRANSFER A REPLACEMENT 24 
PROPERTY TO THE TAXPAYER AS A QUALIFIED INTERMEDIARY AS THAT TERM IS DEFINED 25 
UNDER TREASURY REGULATION SECTION 1.1031(k)-1(g)(4), ENTERS INTO AN AGREEMENT 26 
WITH A TAXPAYER TO TAKE TITLE TO A PROPERTY IN THIS STATE AS AN EXCHANGE 27 
ACCOMMODATION TITLEHOLDER AS THAT TERM IS DEFINED IN INTERNAL REVENUE SERVICE 28 
REVENUE PROCEDURE 2000-37 OR ENTERS INTO AN AGREEMENT WITH A TAXPAYER TO ACT 29 
AS A QUALIFIED TRUSTEE OR QUALIFIED ESCROW HOLDER AS THOSE TERMS ARE DEFINED 30 
UNDER TREASURY REGULATION SECTION 1.1031(k)-1(g)(3), EXCEPT AS OTHERWISE 31 
PROVIDED IN SUBDIVISION (b). 32 

(ii)  MAINTAINS AN OFFICE IN THIS STATE FOR THE PURPOSE OF SOLICITING 33 
BUSINESS AS AN EXCHANGE FACILITATOR. 34 

(b)  DOES NOT INCLUDE: 35 
(i)  THE TAXPAYER OR DISQUALIFIED PERSON AS THAT TERM IS DEFINED UNDER 36 

TREASURY REGULATION SECTION 1.1031(k)-1(k) SEEKING TO QUALIFY FOR THE 37 
NONRECOGNITION PROVISIONS OF SECTION 1031 OF THE INTERNAL REVENUE CODE. 38 

(ii)  ANY FINANCIAL INSTITUTION, TITLE INSURANCE COMPANY, UNDERWRITTEN 39 
TITLE COMPANY OR ESCROW COMPANY THAT IS MERELY ACTING AS A DEPOSITORY FOR 40 
EXCHANGE FUNDS OR THAT IS ACTING SOLELY AS A QUALIFIED ESCROW HOLDER OR 41 
QUALIFIED TRUSTEE AS THOSE TERMS ARE DEFINED UNDER TREASURY REGULATION 42 
SECTION 1.1031(k)-1(g)(3), AND THAT IS NOT OTHERWISE FACILITATING EXCHANGES. 43 

(iii)  A PERSON THAT ADVERTISES FOR AND TEACHES SEMINARS OR CLASSES, OR 44 
OTHERWISE GIVES PRESENTATIONS TO ATTORNEYS, ACCOUNTANTS, REAL ESTATE 45 
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PROFESSIONALS, TAX PROFESSIONALS OR OTHER PROFESSIONALS IN WHICH THE PRIMARY 1 
PURPOSE IS TO TEACH THE PROFESSIONALS ABOUT TAX DEFERRED EXCHANGES OR TRAIN 2 
THEM TO ACT AS EXCHANGE FACILITATORS. 3 

(iv)  A QUALIFIED INTERMEDIARY AS THAT TERM IS DEFINED UNDER TREASURY 4 
REGULATION SECTION 1.1031(k)-1(g)(4) THAT HOLDS EXCHANGE FUNDS FROM THE 5 
DISPOSITION OF RELINQUISHED PROPERTY LOCATED OUTSIDE OF THIS STATE. 6 

(v)  AN ENTITY THAT IS WHOLLY OWNED BY AN EXCHANGE FACILITATOR OR BY 7 
THE SAME PERSON AS THE EXCHANGE FACILITATOR AND THAT IS USED BY THE ENTITY TO 8 
FACILITATE EXCHANGES OR TO TAKE TITLE TO PROPERTY IN THIS STATE AS AN 9 
EXCHANGE ACCOMMODATION TITLEHOLDER. 10 

5.  "FEE" MEANS COMPENSATION OF ANY NATURE, DIRECT OR INDIRECT, 11 
MONETARY OR IN-KIND, THAT IS RECEIVED BY A PERSON OR A RELATED PERSON AS 12 
DEFINED IN SECTION 267(b) OR 707(b) OF THE INTERNAL REVENUE CODE FOR ANY 13 
SERVICES RELATING TO OR INCIDENTAL TO THE EXCHANGE OF LIKE-KIND PROPERTY 14 
UNDER SECTION 1031 OF THE INTERNAL REVENUE CODE. 15 

6.  "FINANCIAL INSTITUTION" MEANS ANY BANK, CREDIT UNION, SAVINGS AND 16 
LOAN ASSOCIATION, SAVINGS BANK OR TRUST COMPANY CHARTERED UNDER THE LAWS OF 17 
THIS STATE OR THE UNITED STATES WHOSE ACCOUNTS ARE INSURED BY THE FULL FAITH 18 
AND CREDIT OF THE UNITED STATES, THE FEDERAL DEPOSIT INSURANCE CORPORATION, 19 
THE NATIONAL CREDIT UNION SHARE INSURANCE FUND OR OTHER SIMILAR OR SUCCESSOR 20 
PROGRAMS. 21 

7.  "PERSON" MEANS A NATURAL PERSON, COOPERATIVE ASSOCIATION, LIMITED 22 
LIABILITY COMPANY, FIRM, PARTNERSHIP, CORPORATION OR OTHER LEGAL ENTITY AND 23 
INCLUDES THE AGENTS AND EMPLOYEES OF ANY SUCH PERSON. 24 

8.  "POOL" MEANS TO AGGREGATE EXCHANGE FUNDS OF MULTIPLE CLIENTS FOR 25 
INVESTMENT PURPOSES TO ACHIEVE COMMON INVESTMENT GOALS AND EFFICIENCIES.  26 
EXCHANGE FUNDS THAT HAVE BEEN POOLED, THOUGH AGGREGATED INTO COMMON 27 
INVESTMENTS, MUST BE READILY IDENTIFIABLE AS TO EACH CLIENT FOR WHOM THEY ARE 28 
HELD THROUGH AN ACCOUNTING OR SUBACCOUNTING SYSTEM. 29 

9.  "PRUDENT INVESTOR STANDARD" MEANS THE PRUDENT INVESTOR RULE AS 30 
DEFINED BY THE UNIFORM PRUDENT INVESTOR ACT OR AS OTHERWISE DEFINED BY THE 31 
LAWS OF THIS STATE. 32 

10.  "PUBLICLY TRADED COMPANY" MEANS A CORPORATION WHOSE SECURITIES ARE 33 
PUBLICLY TRADED ON THE NEW YORK STOCK EXCHANGE, THE AMERICAN STOCK EXCHANGE 34 
OR THE NATIONAL ASSOCIATION OF SECURITIES DEALERS AUTOMATED QUOTATIONS, AND 35 
THE SUBSIDIARIES OF THE PUBLICLY TRADED COMPANY.  36 

6-1602.  Client notification; change in control; definition 37 
A.  EXCEPT AS OTHERWISE PROVIDED IN THIS SUBSECTION, AN EXCHANGE 38 

FACILITATOR SHALL NOTIFY ALL EXISTING EXCHANGE CLIENTS WHOSE RELINQUISHED 39 
PROPERTY IS LOCATED IN THIS STATE, OR WHOSE REPLACEMENT PROPERTY HELD UNDER A 40 
QUALIFIED EXCHANGE ACCOMMODATION AGREEMENT IS LOCATED IN THIS STATE, OF ANY 41 
CHANGE IN CONTROL OF THE EXCHANGE FACILITATOR.  THE NOTIFICATION SHALL BE 42 
MADE TO THE EXCHANGE FACILITATOR'S CLIENTS WITHIN TEN BUSINESS DAYS AFTER THE 43 
EFFECTIVE DATE OF THE CHANGE IN CONTROL EITHER BY FAX OR E-MAIL TRANSMISSION 44 
OR BY FIRST CLASS MAIL AND BY POSTING THE NOTICE OF CHANGE OF CONTROL ON THE 45 
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EXCHANGE FACILITATOR'S WEBSITE FOR A PERIOD OF AT LEAST NINETY DAYS AFTER THE 1 
CHANGE IN CONTROL.  THE NOTIFICATION SHALL SET FORTH THE NAME, ADDRESS AND 2 
OTHER CONTACT INFORMATION OF THE TRANSFEREES.  IF THE EXCHANGE FACILITATOR IS 3 
A PUBLICLY TRADED COMPANY AND REMAINS A PUBLICLY TRADED COMPANY AFTER A 4 
CHANGE IN CONTROL, THE PUBLICLY TRADED COMPANY IS NOT REQUIRED TO NOTIFY ITS 5 
EXISTING CLIENTS OF THE CHANGE IN CONTROL. 6 

B.  FOR THE PURPOSES OF THIS SECTION, "CHANGE IN CONTROL" MEANS ANY 7 
TRANSFER WITHIN TWELVE MONTHS OF MORE THAN FIFTY PER CENT OF THE ASSETS OR 8 
OWNERSHIP INTEREST, DIRECTLY OR INDIRECTLY, OF THE EXCHANGE FACILITATOR. 9 

6-1603.  Fidelity bonds; deposits or letters of credit; 10 
qualified escrows; qualified trusts 11 

AN EXCHANGE FACILITATOR AT ALL TIMES SHALL DO ONE OF THE FOLLOWING: 12 
1.  MAINTAIN A FIDELITY BOND OR BONDS IN AN AMOUNT OF AT LEAST ONE 13 

MILLION DOLLARS EXECUTED BY AN INSURER AUTHORIZED TO DO BUSINESS IN THIS 14 
STATE. 15 

2.  DEPOSIT AN AMOUNT OF CASH OR SECURITIES OR IRREVOCABLE LETTERS OF 16 
CREDIT IN AN AMOUNT OF AT LEAST ONE MILLION DOLLARS IN AN INTEREST-BEARING 17 
DEPOSIT ACCOUNT OR IN A MONEY MARKET ACCOUNT WITH A FINANCIAL INSTITUTION OF 18 
THE EXCHANGE FACILITATOR'S CHOICE.  THE INTEREST EARNED ON THAT AMOUNT SHALL 19 
ACCRUE TO THE EXCHANGE FACILITATOR. 20 

3.  DEPOSIT ALL EXCHANGE FUNDS IN A QUALIFIED ESCROW ACCOUNT OR 21 
QUALIFIED TRUST AS THOSE TERMS ARE DEFINED UNDER TREASURY REGULATION SECTION 22 
1.1031(k)-1(g)(3) WITH A FINANCIAL INSTITUTION AND PROVIDE THAT ANY 23 
WITHDRAWALS FROM THAT ESCROW ACCOUNT OR QUALIFIED TRUST REQUIRE THE CLIENT'S 24 
AND THE EXCHANGE FACILITATOR'S WRITTEN AUTHORIZATION.   25 

6-1604.  Action on bonds, deposits or letters of credit 26 
ANY PERSON CLAIMING TO HAVE SUSTAINED DAMAGE BY REASON OF THE FAILURE 27 

OF THE EXCHANGE FACILITATOR TO COMPLY WITH THIS CHAPTER MAY FILE A CLAIM 28 
AGAINST THE EXCHANGE FACILITATOR ON THE BONDS, DEPOSITS OR LETTERS OF CREDIT 29 
TO RECOVER THE DAMAGES INCURRED.   30 

6-1605.  Errors and omissions insurance; deposits or letters of 31 
credit 32 

AN EXCHANGE FACILITATOR AT ALL TIMES SHALL EITHER: 33 
1.  MAINTAIN A POLICY OF ERRORS AND OMISSIONS INSURANCE IN AN AMOUNT OF 34 

AT LEAST TWO HUNDRED FIFTY THOUSAND DOLLARS EXECUTED BY AN INSURER AUTHORIZED 35 
TO DO BUSINESS IN THIS STATE. 36 

2.  DEPOSIT AN AMOUNT OF CASH OR SECURITIES OR PROVIDE IRREVOCABLE 37 
LETTERS OF CREDIT IN AN AMOUNT OF AT LEAST TWO HUNDRED FIFTY THOUSAND 38 
DOLLARS.   39 

6-1606.  Accounting for monies and property 40 
A.  EVERY EXCHANGE FACILITATOR SHALL HOLD ALL EXCHANGE FUNDS, BEING 41 

MONIES, PROPERTY, OTHER CONSIDERATION OR INSTRUMENTS RECEIVED BY THE EXCHANGE 42 
FACILITATOR FROM OR ON BEHALF OF THE CLIENT, EXCEPT MONIES RECEIVED AS THE 43 
EXCHANGE FACILITATOR'S COMPENSATION, IN A MANNER THAT PROVIDES LIQUIDITY AND 44 
PRESERVES PRINCIPAL.  EVERY EXCHANGE FACILITATOR THAT INVESTS EXCHANGE FUNDS 45 
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SHALL INVEST EXCHANGE FUNDS IN INVESTMENTS THAT MEET THE PRUDENT INVESTOR 1 
STANDARD AND THAT SATISFY INVESTMENT GOALS OF LIQUIDITY AND PRESERVATION OF 2 
PRINCIPAL.  EXCHANGE FUNDS MAY BE POOLED WITH EXCHANGE FUNDS OF OTHER CLIENTS 3 
TO ACHIEVE COMMON INVESTMENT GOALS AND EFFICIENCIES.  THE FOLLOWING ARE 4 
VIOLATIONS OF THE PRUDENT INVESTOR STANDARD: 5 

1.  THE EXCHANGE FACILITATOR KNOWINGLY COMMINGLING EXCHANGE FUNDS WITH 6 
THE OPERATING ACCOUNTS OF THE EXCHANGE FACILITATOR. 7 

2.  LOANING OR OTHERWISE TRANSFERRING EXCHANGE FUNDS TO ANY PERSON OR 8 
ENTITY AFFILIATED WITH OR RELATED TO THE EXCHANGE FACILITATOR, EXCEPT THAT 9 
THIS PARAGRAPH DOES NOT APPLY TO A TRANSFER OR LOAN MADE TO A FINANCIAL 10 
INSTITUTION THAT IS THE PARENT OF OR RELATED TO THE EXCHANGE FACILITATOR OR 11 
TO A TRANSFER FROM AN EXCHANGE FACILITATOR TO AN EXCHANGE ACCOMMODATION 12 
TITLEHOLDER AS REQUIRED UNDER THE EXCHANGE CONTRACT. 13 

B.  EXCHANGE FUNDS ARE NOT SUBJECT TO EXECUTION OR ATTACHMENT ON ANY 14 
CLAIM AGAINST THE EXCHANGE FACILITATOR.  AN EXCHANGE FACILITATOR SHALL NOT 15 
KNOWINGLY KEEP OR CAUSE TO BE KEPT ANY MONIES IN ANY FINANCIAL INSTITUTION 16 
UNDER ANY NAME DESIGNATING THE MONEY AS BELONGING TO A CLIENT OF THE EXCHANGE 17 
FACILITATOR UNLESS THE MONEY EQUITABLY BELONGS TO THE CLIENT AND WAS ACTUALLY 18 
ENTRUSTED TO THE EXCHANGE FACILITATOR BY THE CLIENT.   19 

6-1607.  Prohibited acts 20 
A PERSON THAT ENGAGES IN BUSINESS AS AN EXCHANGE FACILITATOR SHALL NOT 21 

DO ANY OF THE FOLLOWING: 22 
1.  MAKE ANY MATERIAL MISREPRESENTATIONS CONCERNING ANY LIKE-KIND 23 

EXCHANGE TRANSACTION THAT ARE INTENDED TO MISLEAD. 24 
2.  PURSUE A CONTINUED OR FLAGRANT COURSE OF MISREPRESENTATION OR MAKE 25 

FALSE STATEMENTS THROUGH ADVERTISING OR OTHERWISE. 26 
3.  FAIL, WITHIN A REASONABLE TIME, TO ACCOUNT FOR ANY MONIES OR 27 

PROPERTY BELONGING TO OTHERS THAT MAY BE IN THE POSSESSION OR UNDER THE 28 
CONTROL OF THE EXCHANGE FACILITATOR. 29 

4.  ENGAGE IN ANY CONDUCT CONSTITUTING FRAUDULENT OR DISHONEST 30 
DEALINGS. 31 

5.  COMMIT ANY CRIME INVOLVING FRAUD, MISREPRESENTATION, DECEIT, 32 
EMBEZZLEMENT, MISAPPROPRIATION OF FUNDS, ROBBERY OR THEFT OF PROPERTY.  33 
COMMISSION OF SUCH A CRIME BY AN OFFICER, DIRECTOR OR EMPLOYEE OF AN EXCHANGE 34 
FACILITATOR IS NOT A VIOLATION OF THIS PARAGRAPH IF THE EMPLOYMENT OR 35 
APPOINTMENT OF THE OFFICER, DIRECTOR OR EMPLOYEE HAS BEEN TERMINATED AND NO 36 
CLIENTS OF THE EXCHANGE FACILITATOR WERE HARMED OR FULL RESTITUTION HAS BEEN 37 
MADE TO ALL HARMED CLIENTS. 38 

6.  MATERIALLY FAIL TO FULFILL ITS CONTRACTUAL DUTIES TO A CLIENT TO 39 
DELIVER PROPERTY OR MONIES TO THE CLIENT UNLESS THE FAILURE IS DUE TO 40 
CIRCUMSTANCES BEYOND THE CONTROL OF THE EXCHANGE FACILITATOR.  41 

6-1608.  Violation 42 
A PERSON THAT VIOLATES THIS CHAPTER IS SUBJECT TO CIVIL SUIT IN A COURT 43 

OF COMPETENT JURISDICTION.  44 
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Sec. 2.  Legislative intent 1 
The legislature finds that there are no statutory requirements for the 2 

monitoring and regulation of persons or entities that facilitate like-kind 3 
exchanges pursuant to section 1031 of the Internal Revenue Code of 1986, as 4 
amended, and the treasury regulations promulgated thereunder.  The purpose of 5 
this act is to create a law that provides consumer protection and imposes 6 
safeguards ensuring that persons or entities acting as qualified escrows, 7 
qualified trusts, qualified intermediaries and exchange accommodation 8 
titleholders as defined under treasury regulations section 1.1031(k)-1(g)(3) 9 
and (g)(4) and internal revenue service revenue procedure 2000-37 10 
respectively are required to comply with certain standards and practices and 11 
are prohibited from performing certain acts while they are acting as exchange 12 
facilitators in section 1031 internal revenue code exchanges in this state.  13 
This act provides legal recourse if the exchange facilitator fails to fulfill 14 
its material contractual obligations to deliver property or monies to a 15 
client or misappropriates a client's monies. 16 
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