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  COMMITTEE ON FEDERAL MANDATES 
 AND PROPERTY RIGHTS 
   January 24, 2005 

ARIZONA HOUSE OF REPRESENTATIVES 
Forty-seventh Legislature – First Regular Session 

 
COMMITTEE ON FEDERAL MANDATES  

AND PROPERTY RIGHTS 
 

Minutes of Meeting 
Monday, January 24, 2005 

House Hearing Room 3  --  1:30 p.m. 
 
Chairman Gray called the meeting to order at 1:30 p.m. and attendance was noted by the 
secretary. 
 

Members Present 
 
Mr. Alvarez Mr. Prezelski Mrs. Burges, Vice-Chairman 
Mr. Pierce Mr. Smith Mr. Gray C, Chairman  
 

Members Absent 
 
None   
 

Committee Action 
 
H.B. 2258 – DP (5-0-0-1) H.B. 2154 – DPA (5-0-0-1) 
 

Speakers Present 
 
Lace Collins, Majority Research Analyst 
Ken Berringer, General Counsel, Legislative Council 
Josh Noble, Majority Intern 
Tom Farley, representing Arizona Association of Realtors 
Pat Haruff, Coalition of Homeowners for Rights and Education (CHORE) 
Jeff Sandquist, representing Arizona Association of Community Managers 
Jim Hanley, representing Arizona Association of Community Managers 
Kevin B. DeMenna, representing Community Associations Institute 
Spencer Kamps, Deputy Director, Home Builders Association of Central Arizona 
Names of persons who did not speak (pages 4, 6 and 7) 
 
 
INTRODUCTION OF MEMBERS AND STAFF: 
 
Chairman Gray asked Members to introduce themselves. 
 
Lace Collins, Majority Research Analyst introduced staff: 
 
 Joanne Bell, Committee Secretary 
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 Marcus Thew, Page 
 Megan Wilson, Page 
 Lisa Laikko, Research Analyst for the Democratic Caucus 
 Marissa Morabito, Democratic Intern 
 Josh Noble, Majority Intern 
 Lace Collins, Majority Research Analyst 
 
ADOPTION OF COMMITTEE RULES: 
 

Vice-Chairman Burges moved that the proposed Rules as printed be adopted 
(Attachment 1).  The motion carried. 

 
APPOINTMENT OF COMMITTEE OF REFERENCE MEMBERS: 
 
Chairman Gray appointed the following Members to the Committee of Reference: 
 
 Mr. Gray, Chairman 
 Mrs. Burges 
 Mr. Smith 
 Mr. Alvarez 
 Mr. Prezelski 
 
PRESENTATION: 
 
Ken Berringer, General Counsel, Legislative Council, gave a presentation on private property.  
He defined property as a group of rights (Attachment 2).  He related that private property arose 
out of natural law and existed before the creation of government.  The primary purpose of 
government is to protect rights in property since these rights are at the base of all liberties.  
Framers of the constitution believed that respect for an individual’s property rights lay at the 
heart of the social contract.  He quoted John Adams:  “property must be secured or liberty cannot 
exist.”  The Fifth Amendment of the Bill of Rights affirmed property rights:  “No person shall be 
deprived of life, liberty, or property, without due process of law, nor shall private property be 
taken for public use, without just compensation.”  In 1972 the United States Supreme Court in 
Lynch v. Household Finance held that “Dichotomy between personal liberties and property rights 
is a false one….{A} fundamental interdependence exists between the personal right to liberty 
and the personal right in property.  Neither could have meaning without the other.”   
 
Mr. Berringer advised that traditions going back to English common law have always placed 
restrictions on property: 
 

• Common law nuisance prevented owners using their land in a way that interfered 
unreasonably with the rights of neighbors. 

 
• Business property regulations. 

 
• Power to tax property. 
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• Eminent domain. 
 
Mr. Berringer explained that eminent domain includes a “takings” clause, just compensation and 
public use. The Fifth Amendment recognizes government’s power to take private property for 
public use; however, there must be just compensation for the taking of a property and it must be 
put to a public use.  The Arizona Constitution provides more protection than the U.S. 
Constitution in determining whether a use is public or private.  The Arizona Constitution is also 
more protective of private property rights than the federal constitutional provision.  In Bailey v. 
City of Mesa, the Court said that the anticipated public benefits must substantially outweigh the 
private character of the end use. 
 
Chairman Gray commented that government was meant to protect property rights, not infringe 
upon them. 
 
Mr. Prezelski noted that the framers of the State Constitution were concerned about corporate 
power.  The provisions in the Constitution were about preventing individuals in private industry 
from using the government in order to consolidate their holdings. 
 
Mr. Smith asked if the Bailey decision was a restriction on cities.  Mr. Berringer answered that 
the Court re-affirmed that the State’s provision on takings is narrower than the U.S. 
constitutional provision. 
 
CONSIDERATION OF BILLS: 
 
H.B. 2258, homeowners’ associations; disclosure – DO PASS 
 
Josh Noble, Majority Intern, advised that H.B. 2258 changes the law on condominium and 
planned community associations to include a provision that the association may foreclose on a 
property if assessments are left unpaid (Attachment 3).   
 
Chairman Gray advised that the intent of last year’s disclosure bill was if a person was going to 
sell a home, he needed to disclose that he may be giving up his homestead exemption.  The bill 
put realtors at a slight disadvantage because they had to then try to explain the law and they are 
not lawyers.  It put them in the position of having to explain rights under the homestead 
exemption.  This proposal changes Arizona law to read that if a person fails to pay his 
association assessments, the association may foreclose on the property.  Another provision in the 
bill applies this to the sale of new homes as well as to resales. 
 
Mr. Noble advised the bill eliminates the unit owner’s responsibility regarding disclosure of 
information and puts that responsibility on the homeowners’ association (HOA).  The bill also 
makes technical and conforming changes. 
 
Tom Farley, representing Arizona Association of Realtors, testified in support of H.B. 2258.  
The bill amends current law regarding disclosure documents and applies it to both new and 
resale purchases.  It addresses the situation where a new home sale occurs on a weekend.  
Currently the association hands the documents to the buyer; however, the association is the 
property manager and property management companies are not open on weekends.  This 
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provision will allow the home builder to provide the documents on the weekend.  He advised the 
language has to be reworded and an amendment will be drafted to address this issue.  The bill 
also clarifies who has responsibility for providing association documents in a resale situation.  It 
streamlines the process so that upon notice, the association presents its documents to the buyer.  
The last change addresses the problem of a realtor having to describe what a homestead 
exemption is.  This legislation makes it clear that if a person fails to pay the association 
assessments, the association has the remedy to foreclose on the property for those assessments. 
 
Mr. Farley asked Members for their support of H.B. 2258 and stated he will continue to work 
with the Home Builders Association on language relating to sales that occur on the weekend.   
 
Mr. Smith asked when a buyer would be notified of the HOA’s covenants.  Mr. Farley replied 
that in a new home sale, the buyer gets the information when he indicates he is interested in a 
particular home.  In a resale, the information is provided by the seller when the offer is accepted.  
Mr. Smith wondered whether the prospective buyer has the disclosure information prior to the 
closing.  Mr. Farley replied in the affirmative. 
 
Persons in support of H.B. 2258 who did not speak: 
 

Derek Johansen, representing himself 
Pat Haruff, Coalition of Homeowners for Rights and Education (CHORE) 
Roland Kelly, representing himself 
Fred Fischer, representing himself 
Kevin B. DeMenna, representing Community Associations Institute 
George Staropoli, representing himself 
John Lamer, representing himself 
Anne Stewart, The Sun City Formula Registry 
Keith Wallace, representing himself 
Nicole France, representing Robson Communities 
Mika Sadai, representing himself 
Fran Noe, representing herself 
Jeff Sandquist, representing Arizona Association of Community Managers 
Spencer Kamps, Deputy Director, Home Builders Association of Central Arizona 

 
Vice-Chairman Burges moved that H.B. 2258 do pass.  The motion carried with a 
roll call vote of 5-0-0-1 (Attachment 4). 

 
H.B. 2154, homeowners’ associations; proxies – DO PASS AMENDED 
 
Lace Collins, Majority Research Analyst, advised that H.B. 2154 eliminates proxy voting for 
associations, excluding time-share plans, and instead requires voting to be done by absentee 
ballot or some other signed form of delivery (Attachment 5).   
 
Ms. Collins explained the Gray 28-line amendment dated 1/21/05 establishes specific 
requirements for association voting documents (Attachment 6).  The amendment states that a 
ballot or some other form of delivery is valid if it complies with the following: 
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• The document bears the signature of the unit owner. 
 

• The document is valid for only one specified meeting of the association and expires 
automatically after the date of the meeting. 

 
• The document lists the specified issues to be voted on and the specific vote of the unit 

owner on each issue. 
 

• The document is physically presented at or before the meeting at which it applies. 
 

• The document shall not authorize another person to cast votes on behalf of the unit 
owner. 

 
Pat Haruff, Coalition of Homeowners for Rights and Education (CHORE), testified in support of 
H.B. 2154.  She said she refers to proxies as tamper-friendly.  She cannot understand why 
absentee ballots cannot serve the same purpose as the proxy ballot.  Arizona law states very 
clearly what is supposed to happen in a meeting of association members when they are voting.  
Members are to be notified at least 10 days before the meeting, along with receiving a copy of 
the agenda.  Sometimes motions are made on issues that are not on the agenda and a vote will 
take place on those issues.  When a proxy is given and voting occurs on items not on the agenda, 
the person who gives his proxy to another has no say in the voting.  Absentee ballots will ensure 
that a person’s vote will count.  She feels using only absentee ballots will take away the mischief 
that can occur in HOA elections.  She asked for Members’ support of H.B. 2154. 
 
Mr. Prezelski queried whether this could pose a problem for getting a quorum.  Ms. Haruff 
advised that developers write the Covenants, Conditions and Restrictions (CC&R).  She opined 
that quorums set by the developers are too high and related that some developers set the number 
at 90 percent of those voting.  She does not believe this bill addresses that problem.  She thinks 
the documents should be uniformly written, and that all ballots should be mail-in ballots handled 
by an outside accounting firm. 
 
Mr. Smith asked whether this will result in a race to get the mail-in ballots, as opposed to a race 
to get the proxies.  Ms. Haruff said it will make a difference when proxy voting is taken away.  
She reiterated that with proxy voting, a person giving the proxy is not informed, there is mischief 
in the process and the process is tamper-friendly. 
 
Jeff Sandquist, representing Arizona Association of Community Managers, expressed opposition 
to H.B. 2154 because it makes it more difficult to establish a quorum for meetings.  He advised 
the Association supports the absentee ballot provisions for all other voting matters.  He would 
like an amendment that says proxies could still be used for quorum purposes in order to convene 
the meeting and get the association business done.  
 
Mr. Prezelski questioned what can be done to improve participation.  Mr. Sandquist answered 
that it depends on the community and its resources.  He feels that taking away choice, like proxy 
voting, takes away participation. 
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Mr. Smith asked whether this bill does away with proxies in every manner.  Mr. Sandquist 
replied in the affirmative. 
 
Mr. Smith queried whether absentee voting would create a quorum.  Mr. Sandquist said this 
refers to actually establishing the meeting in order to bring it to order.  Mr. Smith asked what 
happens if a quorum is not present. 
 
Jim Hanley, representing Arizona Association of Community Managers, advised that when there 
is an election and the proxy allows for a quorum, the way the documents are written will dictate 
what happens at that election.   
 
Mr. Prezelski asked why time-share plans are not included in this legislation.  Mr. Sandquist 
stated there is a Time-Share Management Act that separates time-shares from condominiums and 
planned communities. 
 
Chairman Gray noted that time-shares have residents from all over the world.  None of the 
owners live on the property and that makes it difficult to comply with normal homeowners 
associations requirements.   
 
Mr. Hanley opined this bill is a great step forward in dealing with the issues.  It cleans up a lot of 
things that go on.  Chairman Gray agreed.  He said his intent is to clean up problems and still 
allow local control.  He hopes the absentee ballots help allow people who never show up at 
meetings to be able to cast their vote. 
 
Kevin B. DeMenna, representing Community Associations Institute, testified in support of this 
legislation.  He cannot express support for the amendment at this time because he has not had the 
opportunity to discuss it with his client.  With respect to the amendment, he called attention to 
lines 12, 13, 26 and 27.  He noted the purpose of the bill is to empower another person to cast a 
vote; however, those lines say that the document shall not authorize another person to cast votes 
on behalf of the unit owner.  He thinks the language may potentially create a problem in the 
future. 
 
Spencer Kamps, Deputy Director, Home Builders Association of Central Arizona, expressed 
opposition to H.B. 2154.  The Home Builders Association operates the HOA for a period of time 
until the project is turned over to the homeowners of a development.  The Association uses the 
proxy system.  Rather than filling out a proxy for every lot under its control, the Association 
would like to use one proxy that will represent all the different lots it owns.  In addition, the 
quorum issue falls under this.  He said the Association would like the opportunity to fix those 
issues as the bill moves on. 
 
Chairman Gray said his intent is to make the process fair and not cause distress for anyone. 
 
Persons in support of H.B. 2154 who did not speak: 
 
 Derek Johansen, representing himself 

Roland Kelly, representing himself 
Fred Fischer, representing himself 
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John Lamer, representing himself 
Anne Stewart, The Sun City Formula Registry 
Keith Wallace, representing himself 
Nicole France, representing Robson Communities 
Mika Sadai, representing himself 
Fran Noe, representing herself 
 

Person neutral on H.B. 2154 who did not speak: 
 

George Staropoli, representing himself 
 

Vice-Chairman Burges moved that H.B. 2154 do pass. 
 
Vice-Chairman Burges moved that the Gray 28-line amendment dated 1/21/05 be 
adopted (Attachment 6). 

 
At the request of the Chairman, Ms. Collins again explained that the amendment contains all the 
specifics of what makes an absentee ballot or other form of delivery valid. 
 
Mr. Smith stated support of the bill.  He asked what will be done with proxies with regard to the 
quorum issue and referred to Mr. Sandquist’s testimony which indicated there could be a 
problem with quorums without the use of proxies.  He said he wants to ensure the bill does not 
completely eliminate proxies.  He wondered whether the proxy will still be sufficient for a 
quorum.  Chairman Gray said the intent of the bill is to do away with proxy voting.   The quorum 
issue will be negotiated. 
     

Question was called for on Vice-Chairman Burges’ motion that the Gray 28-line 
amendment dated 1/21/05 be adopted.  The motion carried. 
 
Vice-Chairman Burges moved that H.B. 2154 as amended do pass.  The motion 
carried with a roll call vote of 5-0-0-1 (Attachment 7). 

 
Copies of comments in support of H.B. 2154 were distributed (Attachments 8 and 9) and a copy 
in support of both H.B. 2154 and H.B. 2258 was distributed (Attachment 10). 
 
Without objection, the meeting adjourned at 3:00 p.m. 
 
 
 
 
       ___________________________________ 
       Joanne Bell, Committee Secretary 
       December 23, 2016 
 
(Original minutes, attachments and tape on file in the Chief Clerk’s Office) 
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