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Chairman Anderson called the meeting to order at 9:06 a.m., and roll call was taken.
CONSIDERATION OF BILLS

HB 2136 — wheels to work program: repeal. — HELD

HB 2258 — child custody; jurisdiction — DO PASS

Tracey Landers, Assistant Research Analyst, explained HB 2258 allows child custody to be
determined in conjunction with a maternity or paternity proceeding.

Senator Verschoor moved HB 2258 be returned with a DO PASS recommendation.
The motion CARRIED by aroll call vote of 4-0-3 (Attachment 1).

HB 2304 — dissolution of marriage; real property — DO PASS

Lace Collins, Assistant Research Analyst, explained HB 2304 requires the court, in a dissolution of
marriage or legal separation division of property proceeding, to discount the value of the community
property eight percent to reflect future sale costs.

Representative Yarbrough, bill sponsor, stated the purpose of the bill is to bring predictability and
consistency to the process of dividing real property in a divorce or any family law proceeding. When
predictability is achieved, the potential for settlement, relative to this issue, is substantially enhanced.
Presently, judges have unfettered discretion on this issue and will typically discount the real property
in a case by assigning it to one party or the other and discounting from 6% - 10%. However, a
variation of 4% is frequently substantial enough to cause a case to go to trial, which would otherwise
be settled. This bill is entirely gender neutral and applies regardless which spouse receives the
property. The 8% is an arbitrary middle ground, which considers real estate commissions, title
insurance, escrow fees and other closing costs. The same benefit would be achieved if the discount
were some other amount, ie: 6, 7 or 9%.

Representative Yarbrough noted that the bill is non-partisan and enjoys support from both sides of
the aisle. He noted that some reservations have been raised by the State Bar of Arizona, a
combination of legitimate concern and displeasure at not being notified of the bill prior to the bill being
introduced. He explained that their point is that judges should retain absolute discretion and there
should be a rebuttable presumption, but not a statutory provision. He stated that the difficulty is that a
rebuttable presumption is just that — rebuttable. He opined that a $10,000 - $25,000 prize in a case
based on how the court would exercise its discretion might be enough to cause a litigator to proceed
to trial on this issue. It should be noted that family law is the most discretion “rich” of all areas of the
law. Many issues remain subject to judicial discretion and the judges will still have plenty of issues to
decide.

Representative Yarbrough explained that the bill was heard in the Judiciary Committee yesterday and
fell a vote short, but the bill would be revived. Senator Brotherton had questions in that Committee
and Representative Yarbrough remarked that he wanted to address them today. Senator Brotherton
had asked him about possible windfalls for persons getting a divorce whom are realtors. He stated
that those people do have a potential of a windfall but that is true under the present court policy.
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Representative Yarbrough stated that another point that Senator Brotherton raised was that the bill
may change the "battleground”. Rather than litigation regarding how much of a future cost of sale
discount should be awarded, the bill may cause people to struggle over the value of the property itself
or another issue related to that. Representative Yarbrough stated that this probably would not occur,
as this is an issue generally subject to expert testimony, or an expert appraisal done in advance. He
opined that the value question is frequently resolved and it is not going to drive nearly as many cases
to trial as does the uncertainty regarding the discount that is applied under the current policy.

Senator Brotherton expressed his concern that the bill did not go through the Domestic Relations
Committee, whose members have experience and information about how these types of issues are
dealt with by other governmental entities. He opined that the Committee was there specifically for the
purpose of reviewing proposed legislation so that a consensus can be achieved. He commented that
domestic relations law is one of the most difficult areas of law to practice. It is more emotional than
most areas of law, because of issues relating to children, finances and emotions. He opined that this
is why there is a great deal of discretion for judges, because their decisions are not just based on law
principals, but based on wisdom and experience. He stated that is why he is opposed to the bill and
the removal of discretion away from judges.

In response to Senator Anderson, Representative Yarbrough stated that most States do handle this
issue by statute.

Senator Tibshraeny announced the individuals who registered their position on the bill (Attachment
A).
Senator Tibshraeny moved HB 2304 be returned with a DO PASS
recommendation. The motion CARRIED by a roll call vote of 4-3-0 (Attachment 2).

Without objection the meeting was adjourned at 9:30 a.m.

Respectfully submitted,

Tracey Moulton
Committee Secretary

(Tapes and attachments on file in the Secretary of the Senate’s Office/Resource Center, Room 115.)
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