START_STATUTE36-431.01.  Violations; civil penalties
A.  The director may assess a civil penalty against a person who violates this chapter or a rule adopted pursuant to this chapter in an amount of not to exceed five hundred dollars for each violation.  Each day that a violation occurs constitutes a separate violation.

B.  The director may issue a notice of assessment that shall include the proposed amount of the assessment.  A person may appeal the assessment by requesting a hearing pursuant to title 41, chapter 6, article 10.  When an assessment is appealed, the director shall take no further action to enforce and collect the assessment until after the hearing.

C.  In determining the civil penalty pursuant to subsection A of this section, the department shall consider the following:

1.  Repeated violations of statutes or rules.

2.  Patterns of noncompliance.

3.  Types of violations.

4.  Severity of violations.

5.  Potential for and occurrences of actual harm.

6.  Threats to health and safety.

7.  Number of persons affected by the violations.

8.  Number of violations.

9.  Size of the facility.

10.  Length of time that the violations have been occurring. 

D.  Pursuant to interagency agreement specified in section 36‑409, the director may assess a civil penalty, including interest, in accordance with 42 United States Code section 1396r.  A person may appeal this assessment by requesting a hearing before the director in accordance with subsection B of this section.  Civil penalty amounts may be established by rules adopted by the director that conform to guidelines or regulations adopted by the secretary of the United States department of health and human services pursuant to 42 United States Code section 1396r.

E.  Actions to enforce the collection of penalties assessed pursuant to subsections A and D of this section shall be brought by the attorney general or the county attorney in the name of the state in the justice court or the superior court in the county in which the violation occurred.

F.  Penalties assessed under subsection D of this section are in addition to and not in limitation of other penalties imposed pursuant to this chapter.  All civil penalties and interest assessed pursuant to subsection D of this section shall be deposited in the nursing care institution resident protection revolving fund established by section 36‑431.02.  The director shall use these monies for the purposes prescribed by 42 United States Code section 1396r, including payment for the costs of relocation of residents to other facilities, maintenance of operation of a facility pending correction of the deficiencies or closure and reimbursement of residents for personal monies lost.

G.  The department shall transmit penalties assessed under subsection A of this section to the state general fund. END_STATUTE
