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House of Representatives

HB 2080

contractors; payment

Sponsor: Representative Reagan

	DPA

 S/E
	Committee on Commerce

	X
	Caucus and COW

	
	House Engrossed
	


HB 2080 establishes requirements for payment of work done by contractors as well as stipulations regarding withholding payment.

The proposed strike-everything amendment to HB 2080 amends Arizona’s prompt pay law to clarify definitions, require written reasons for withholding payment and provide for release of retention monies as well as final payment.

History of the Strike-everything Amendment                                                                                                                             

The Arizona Registrar of Contractors (ROC) was established as a regulatory agency in 1931 by the state Legislature and charged with: licensing construction contractors who work in Arizona, enforcing Arizona laws pertaining to contractors and resolving consumer complaints regarding work performed or agreed to by Arizona contractors. The agency's mission is to promote quality construction by Arizona contractors through a licensing and regulatory system designed to protect the health, safety and welfare of the public.
Arizona Revised Statutes, Laws 2000, Chapter 233, enacted provisions of Arizona’s Prompt Pay Act, which outline the statutory requirements for a construction contract, the progression of payments to be made by the owner to the contractor, as well as the timeframes for prompt payments.  Additionally, the Act permits the owner to make alternate or extended payments under specific circumstances if outlined in the construction contract.  The Act requires the owner to make a progress payment for the preceding 30 days’ work that was performed and the materials that were supplied.  The progress payment must be made within seven days after the billing is certified and approved.  The Act deems a billing or estimate certified and approved 14 days after the owner receives the billing or estimate, unless the owner prepares a written statement “detailing those items in the billing or estimate that are not approved and certified.”  
A.R.S. § 32-1129.01, Subsection D, states some of the reasons the owner may withhold payment, which include unsatisfactory job progress, defective construction work, disputed work or materials, or failure to comply with the terms of the construction contract.  The Act permits the owner to withhold from a progress payment an amount to cover the direct expenses the owner reasonably expects to incur to correct the items in the detailed written statement.     
Provisions of the Strike-everything Amendment

· Defines final completion of the construction work as the earlier of the following:

· The date the specified work or portion is completed according to the contractual agreement.

· Thirty days after the date of final inspection and written acceptance by the appropriate governmental entity issuing the building permit.

· Provides a definition of retention to mean that portion of the progress payment that is withheld by the owner according to the terms of the contract to ensure proper performance by the construction contractor.    

· Defines substantial completion and work as they relate to the construction contract. 
· Requires the owner to release retention monies and make final payment to the contractor within seven days after the billing or estimate is certified or approved.

· Requires the owner to issue a written statement detailing the reasons for not approving or certifying a bill or estimate for payment. 

· Clarifies the billing or estimate for a progress payment or final payment is deemed approved and certified 14 days after the owner’s receipt, unless the owner prepares a written statement that details the reasons for not approving all or a portion of the billing.

· Clarifies the reasons an owner may decline to approve and certify a billing or estimate in whole or in part whether or not the reason arises from work or materials appearing on a prior billing or estimate and whether or not the owner has previously approved, certified or paid a prior billing or estimate or both.

· Allows the contractor to submit a billing or estimate for release of retention monies upon substantial completion of the work, except as outlined.

· Permits an owner to withhold from retention to be released to the owner, a maximum 150 percent of the direct costs and expenses the owner expects to incur to protect from loss for which the contractor is responsible.  Mandates payment to the contractor within seven days after the billing for release of retention is certified and approved. Further, permits supplemental billing by the contractor when the reasons for withholding retention have been removed or satisfied.

· Allows the contractor to final bill the owner upon final completion of the work.  Permits the owner to withhold from final payment, a maximum 150 percent of the direct costs and expenses the owner expects to incur to protect from loss. Mandates payment to the contractor within seven days after the billing for final payment is certified and approved.  Permits supplemental billing and mandates final payment when the reasons for withholding retention are satisfied.

· Stipulates that construction projects requiring federal agency approval must be paid within seven days after final approval and certification.

· Clarifies the subcontractor’s request for notification of progress payments, release of retention monies and final payments remains in effect throughout the construction project.

· Permits an owner to establish an alternate construction contract with relevant terms, definitions, timeframes, conditions, release of retention monies and final payment if all requirements in the bill are met as outlined. Stipulates that if the owner requires the contractor to secure a payment and performance bond, the owner’s maximum retention is three percent of the contract value.

· Limits retention withheld from a subcontractor. Outlines disclosure requirements for contractors, subcontractors and material suppliers regarding the amount of retention attributable to each.  Mandates a seven-day timeframe for making progress payments, release of retention and final payments to the subcontractors who perform in a satisfactory manner.

· Asserts that any dispute resolution proceeding arising from work performed in Arizona must be conducted in Arizona. 

· Stipulates the applicability of the provisions as they apply to owner-occupants.  Requires disclosure regarding Arizona’s Prompt Pay Act.

Amendments

· Commerce Committee adopted the strike-everything amendment.

House of Representatives

HB 2135

state contracts; participation goal; veterans

Sponsor: Representative Weiers JP

	DP
	Committee on Military Affairs and Public Safety

	W/D
	Committee on Government COMMENTS  \* MERGEFORMAT 

	X
	Caucus and COW

	
	House Engrossed
	


HB 2135 requires the Director of the Department of Administration (Director) to establish a veteran owned business participation goal of awarding 3% of procurement and disposal contracts to veteran owned businesses.

History

A.R.S. Title 41, Chapter 23, contains the Arizona Procurement Code, which specifies everything related to state procurement from the initial collection of data through to the awarding of contracts.  The Director, who serves as the central procurement officer of the state, is allowed pursuant to A.R.S. Section 41-2511 to adopt rules, consistent with statute, governing the procurement and management of all materials, services and construction procured by the state and the disposal of materials.  

Arizona Administrative Code Rule R2-7-201 requires the Director to hire a state procurement administrator with executive and organizational skills and relevant, recent experience in public procurement to administer the procurement of materials, services and construction by the state.  In turn, each state government agency head appoints an agency chief procurement officer who acts under specific, written authority from the state procurement administrator.  

In 2004, President George W. Bush signed Executive Order 13360 which attempts to strengthen federal contracting opportunities for service-disabled veteran businesses (SDVB) by establishing a goal of awarding not less than 3% of federal contracts to SDVB.  According to the U.S. Department of Veterans Affairs and its Center for Veterans Enterprise VetBiz Registry, there are approximately 350 veteran-owned businesses based in Arizona.

Provisions

· Requires the Director to establish a veteran owned business participation goal of awarding to veteran owned businesses 3% or more of state contracts involving the procurement of materials, services or construction or the disposal of materials.

· Specifies that the goal applies to the overall dollar amount spent each year by the state pursuant to this Act.

· Requires the Director to establish by rule procedures for meeting the goal, including compiling a registry of qualified veteran owned businesses certified by the Director.

· Allows the Director to allow by rule a procurement officer to reserve certain procurements for veteran owned businesses.

· Defines the terms veteran and veteran owned business.

· Contains a delayed effective date of January 1, 2010.

House of Representatives

HB 2337

energy standards; buildings; contracting

Sponsor: Representative Mason

	DPA

S/E
	Committee on Water and Energy

	X
	Caucus and COW

	
	House Engrossed
	


HB 2337 establishes energy efficiency goals for residential and commercial construction, schools and state buildings, and allows state agencies and school districts to enter into energy performance and renewable energy power purchase contracts and utilize the savings realized from these contracts.  Additionally, HB 2337 includes stipulations for the implementation of the contracts and includes reporting requirements.

A same-subject Strike-Everything amendment will be offered to HB 2237.
History

The United States Green Building Council (USGBC) consists of more than 7,500 organizations from every sector of the building industry with the purpose of transforming the building marketplace to sustainability. Members of the USGBC developed the Leadership in Energy and Environmental Design (LEED) building rating system. LEED is a voluntary, consensus-based national rating system for developing high-performance, sustainable buildings. To earn LEED certification, a building project must meet certain prerequisites and performance benchmarks ("credits") within each category. Credits for meeting LEED standards can be earned in a number of different ways including: site selection, enhanced refrigerant management, renewable energy use, recycling programs, material reuse, use of low emitting materials like paint and adhesives and daylight and views standards. Projects are awarded Certified, Silver, Gold, or Platinum certification depending on the number of credits they achieve. (www.usgbc.org/LEED)
Energy Star is a joint program of the U.S. Environmental Protection Agency (EPA) and the U.S. Department of Energy (DOE). The Energy Star label appears on numerous products including major appliances, office equipment, lighting and home electronics that deliver the same or better performance as comparable models while using less energy. The EPA has extended the label to cover new homes and commercial and industrial buildings. (www.energystar.gov) 

The 2006 International Energy Conservation Code (IECC) is published by the International Code Council (ICC). The ICC is a nonprofit organization established in 1994 to develop a single set of comprehensive and coordinated national model construction codes. The IECC is a set of codes that addresses energy efficiency. (www.iccsafe.org) 

The Arizona Department of Commerce Energy Office (DOCEO) encourages energy efficiency and renewable energy use, provides energy information and policy advice, and supports reduced utility costs and improved comfort for Arizona’s low-income residents. The Energy Office implements and facilitates programs for the residential and commercial sectors to partner with local governments, tribes, utilities and other public and private organizations. (www.commerce.state.az.us/energy)
Laws 1977, Chapter 31, established the practice of adopting and publishing energy conservation standards for all newly constructed state buildings. Current statute requires that these standards be in concert with the recommended energy conservation standards of the American Society of Heating, Refrigerating, and Air Conditioning Engineers (ASHRAE) as well as IECC standards.


Laws 2003, Chapter 114 required the Department of Administration (ADOA), Arizona Board of Regents (ABOR) and the Arizona Department of Transportation (ADOT) to reduce energy use in their respective building systems by 10 percent per square foot of floor area by July 1, 2008, and by 15 percent per square foot of floor area by July 1, 2011.   Energy emission statistics gathered from July 1, 2001 through June 30, 2002 serve as the baseline.

Provisions of the Strike-Everything Amendment

Energy Performance Contracts/Renewable Energy Power Purchase Agreements
· Stipulates that a school district retains savings achieved by a guaranteed energy cost saving contract, which may be used to pay for the project implementation.

· Specifies that excess utilities cannot be used for a performance contract or project implementation.

· Modifies the criteria from the list of items required to be considered when a school district selects a qualified provider.
· Authorizes school districts to seek assistance and expertise from water and power providers when selective a qualified provider.
· Eliminates the requirement for an energy audit to be performed on a facility one year after the energy savings measure was installed and every three years thereafter, for the length of the contract. The qualified provider of the energy savings measure is required to conduct, pay for and send a copy to the Superintendent of Public Instruction.

· Authorizes school districts and qualified providers to modify energy baselines for significant changes in the nature or intensity of energy use.
· Requires the qualified provider of an energy cost savings measure to submit an annual report that measures and verifies savings for the first three years.  This report is required in addition to the annual reconciliation of savings report. 

· Specifies that school districts may obtain financing from qualified providers and third-party financial institutions.

· Requires school districts to report information regarding all guaranteed energy cost savings contracts to the DOCEO (name of project, the qualified provider, total cost of project and expected energy and cost savings).  

· Allows guaranteed energy cost savings contracts to be used for installations made in conjunction with the construction of new buildings.

· Authorizes the use of a simplified energy performance contract for projects under $500,000.  These simplified contracts are exempted from the energy savings guarantee and provisions related to the guarantee and the measurement and verification of guaranteed savings.
· Expands the definition of energy cost savings measure to include: procurement of low-cost utility supplies; water consumption reduction devices; rainwater harvesting systems; combined heat and power systems; renewable and alternative energy projects and renewable energy power purchase contracts; self-generation systems and any other system that produces energy or provides cost savings if the systems meet life cycle cost requirements and increase building efficiency. 

· Defines life cycle cost. 

· Exempts property that is procured through a guaranteed energy cost savings contract, which may include renewable energy power service agreements or a simplified energy performance contract, and through an energy performance contract or renewable energy power service agreement from requiring approval in a school district election.
School District and Charter Schools Energy and Water Savings Accounts
· Authorizes school districts and charter schools to establish an energy and water savings account (account) consisting of a designated pool of capital investment monies to fund  energy or water savings projects in school facilities. Monies may be deposited in the fund from qualified providers or companies that provide utility, energy or water services to the school pursuant to a contract, as well as energy related rebate or grant monies and other sources, including clean renewable energy bonds. 
· Requires the Auditor General and the Arizona Department of Education to prescribe the designation of the accounts in the Uniform System of Financial Records and the appropriate related forms.
· Requires any contract entered into to contain an agreement between the qualified provider and the school district or charter school that each party has performed a reasonable investigation to determine that the measures in the contract will result in stated energy or water savings.

· Authorizes a repayment schedule to be extended in the contract up to the expected life of the energy or water savings measures or 25 years, whichever is shorter.

· Outlines the expenditures that are authorized to be funded through an account including: 
· Guaranteed energy cost savings contracts, which may include renewable energy power service agreements and simplified energy performance contracts.

· Energy performance contracts and renewable energy power service agreements.
· Projects or measures that save energy or water in a school facility, including technical assistance by a qualified provider or a utility, energy or water service company. 

· Repayment of capital investment monies, plus reasonable carrying charges, to a qualified provider or utility, energy or water services.  The interest rates for investor owned utilities must be equal or less than the most recent Arizona Corporation Commission authorized rate of return.
· Requires school districts and charter schools to procure and contract for energy or water savings measures or services with monies distributed from the accounts after the qualified provider has computed, and the school district has reviewed, the estimated amount of energy savings to be achieved monthly and annually over the life of the measure.  A monthly repayment schedule must be established, which must result in lower energy or water costs, including installation, for the school district or charter school.
· Stipulates that a school district or charter school must transfer monthly payments from the maintenance and operation portion of the school’s budget to repay any unpaid balance of the capital investment, plus a reasonable carrying charge.  The amount transferred to the account must be included in the calculation of the general budget limit. 

· Stipulates that the school and charter schools may discontinue the monthly deposit in the account when the capital investments and any reasonable carrying charges have been repaid. Any monies remaining may be transferred to the maintenance and operation portion of the school’s budget.
· Authorizes school districts and charter school to retain up to 15% of the savings from an energy or water project.

· Prohibits the use of excess utilities in the account.
· Stipulates that energy utility, water utility, public service corporations or agricultural improvement districts are not obligated to invest monies or contract with school districts or charter schools. 
· Defines qualified provider.
Performance Contracting for State Buildings
· Requires the Director of ADOA to enter into energy performance contracts to finance energy efficiency and renewable energy projects.

· Requires the energy efficient and renewable energy projects or contracts to use generally available and market proven technologies as defined by the DOCEO.  

· Allows funding for contracts and services under these provisions to include lease-purchase agreements and third-party agreements.

· Prohibits the operation and ultility appropriations used by a state agency to fund a contract from being reduced during the term of the contract.
Statewide Energy Efficiency Goals for Schools and State Buildings
· Adds the School Facilities Board (SFB) to the list of entities that utilize DOCEO established energy conservation standards.

· Outlines additional requirements for ADOA, ABOR ADOT to use to reduce energy use by 20% per square-foot of floor area by July 1, 2015 and 30% per square-foot of floor area by July 1, 2020.

· Requires school districts to reduce district-wide average energy use from the baseline 2001-2002, through the use of energy performance contracting as follows: 

· By 10% per square-foot of floor area by July 1, 2012.

· by 15% per square-foot of floor area by July 1, 2016.

· by 20% per square-foot of floor area by July 1, 2019.

· Requires the DOCEO to additionally provide technical assistance to school districts and provide a report to the Legislature on the progress made toward meeting the energy reduction goals. If there are reasons why the energy reductions cannot be achieved, that information must be included in the report. 
· Requires school districts, community colleges and universities to procure energy efficient products that meet or exceed Energy Star or Federal Energy Management Program certifications, when available.
· By July 1, 2015, all state agencies, universities and school districts must use or purchase at least 10% of their energy from renewable sources or combined heat and power systems. 

· Requires all state agency buildings constructed on or after July 1, 2010 to conform to LEED standards or an equivalent green building rating standard, unless the standard is not effective on a life cycle cost basis. 

· Requires ADOA to include SFB capital projects in the lifecycle cost estimates that apply to all other state capital projects, as they apply to guaranteed energy cost savings contracts.

· Specifies that life cycle cost estimates will include energy savings and renewable energy. 

· Allows ADOA to enter into performance contracts relating to water conservation measures.  

· Modifies energy dollar savings to energy or cost savings and includes renewable energy contracts or renewable power renewable power service agreements. 

Buildings/Construction
· States that it is the goal of the state to promote the construction of energy efficient buildings.

· Establishes voluntary statewide goals for the construction of energy efficient residential and commercial buildings as follows: 

· 15% of new buildings are on average more efficient than the 2006 IECC in 2012.

· 30% of new buildings are on average more efficient than the 2006 IECC in 2016.

· 50% of new buildings are on average more efficient than the 2006 IECC in 2020.
· Requires DOCEO to track the number of energy efficient buildings constructed in the state and submit an annual report to the Legislature with the number and percentage of energy efficient buildings and an estimate of the percentage of new residential and commercial buildings that were more energy efficient, beginning in 2010.  The DOCEO must also present the information to the House of Representatives Committee on Water and Energy and the Senate Committee on Natural Resources, Infrastructure and Public Debt.

· Requires cities, towns and counties to report to the DOCEO the total number of building permits issued and the percentage of those that were issued for energy efficient residential and commercial buildings, including the energy rating system value, beginning February 1, 2012. 
· Defines energy efficient buildings. 

Standard Appraisal
· Stipulates that renewable energy equipment, energy efficient building components, solar photovoltaic systems and combined heat and power systems are considered to add no value to a property for the purposes of an appraisal. 
· Defines combined heat and power system, energy efficient building components and renewable energy equipment. 
Miscellaneous 
· Repeals a section of statute requiring half of all state energy cost savings to be used solely for the purpose of acquiring additional energy cost saving measures

· Repeals a section of statute that outlines current energy efficiency requirements for state buildings based on FY 1985-1986 energy consumption.

· Makes technical and conforming changes.
Energy Efficient Appliances and Equipment
· Defines portable electric spa, residential pool pump and residential pool pump motor.
· Establishes energy efficiency standards, effective January 1, 2012, for portable electric spas and pool pumps. 
Amendments

· The strike-everything amendment was adopted.
House of Representatives

HB 2422

workers' compensation; earning capacity; determination

Sponsor: Representative Reagan

	DPA
	Committee on Commerce

	X
	Caucus and COW

	
	As Engrossed and As Passed the House
	


In computing the reduced monthly earning capacity for benefits in workers’ compensation cases, HB 2422 requires wages that were not earned due to employee misconduct to be considered as wages actually earned.

History

Since 1925 the Industrial Commission of Arizona (ICA), Claims Division, has been the file of record for approximately 6 million workers’ compensation claims files.  Claims are received from attending physicians and injured workers; to ensure proper claims processing, the Claims Division then notifies the appropriate one of 550 insurance carriers/third party processors or 100 self-insured employers.  Total number of processed claims the last three fiscal years:  FY 2006 – 131,904 claims; FY 2007 – 121,699 claims; FY 2008 – 122,101 claims.

Additionally, the Claims Division establishes the average monthly wage for claimants who have been injured in excess of 7 days.  The number of wage awards:  

FY 2006 – 14,184; FY 2007 – 18,451; FY 2008 – 19,123.  

The Claims Division is also responsible for determining the loss of earning capacity (LEC) for claimants who have incurred permanent impairment as a result of an unscheduled injury.  The number of LEC awards:  FY 2006 – 2385; FY 2007 – 2,410; FY 2008 – 2661.  

[2008 Annual Report of the Industrial Commission of Arizona]

Provisions

· Considers wages as being earned even when an employee fails to earn the wages due to misconduct. 

· In calculating an employee’s earning capacity, permits the ICA to consider all wages the employee could have earned, but did not, due to misconduct in the employment setting.

· Defines misconduct as follows:
· Absence from work – without notifying the employer, or having good cause; repeated or frequent absences without good cause; failing to return to work after a vacation or leave time; failing to exercise due care and diligence in attendance.

· Intoxication – from liquor or illegal drug use; either on-premises at work, or when reporting to work; frequent absences; sleeping on the job; inefficiency or inability to perform the work. 

· Drug/alcohol test – failure to pass, or refusal to take the test as prescribed by law.

· Insubordination, disobedience – repeated and inappropriate use of abusive language; assault or repeated fighting; refusing to accept/perform an assignment without good cause; refusing to follow reasonable and proper instructions; intentional or negligent destruction of the employer’s property.

· Dishonesty – material falsification of employment applications or other written documents; falsification of time or work records; theft of property; untruthfulness that may substantially jeopardize the employer’s interest.

· Crimes – admission of or conviction of any felony or crime related to the employer’s business or that may have an adverse effect on the employer, unless there was prior knowledge at the commencement of the employment. 

· Rules – violating (without good cause) any safety rule; federal or state OSHA law, regulation or directive.

Amendments
· The Commerce Committee adopted an amendment to specify the misconduct does not apply to the original industrial injury.  Further, clarifies the ICA may consider the potential wages when calculating the loss of earning capacity.

House of Representatives

HCR2019

justices and judges; senate confirmation.

Sponsor: Representative Montenegro

	X
	Committee on Government

	
	Caucus and COW

	
	House Engrossed
	


HCR 2019 is a proposed constitutional amendment that would require Arizona State Senate confirmation in order to fill a vacancy in the office of a justice or a judge in a court of record.

Proposed Strike-Everything Amendment

The proposed strike-everything amendment to HCR 2019 – subject to voter approval – constitutionally prohibits the discrimination against or preferential treatment of any group or individual on the basis of race, sex, color, ethnicity or national origin.  

History

The Civil Rights Act of 1964 enforces the constitutional right to vote, allows the district courts of the United States to provide relief against discrimination, authorizes the Attorney General to institute suits to protect constitutional rights in public facilities and education, prevents discrimination in federally assisted programs, and establishes a Commission on Equal Employment Opportunity.  

Arizona Revised Statutes Title 41, Chapter 9 contains the Arizona Civil Rights Act which was enacted in 1965.  The Act sets forth lawful and unlawful practices regarding voting rights, public accommodations, employment discrimination, fair housing, and the free exercise of religion.  In accordance with state statute, the Arizona Attorney General’s Office operates a Civil Rights Division that is charged with enforcing state and federal statutes that prohibit discrimination in employment, voting, public accommodations, disability, and housing by investigating and litigating civil rights complaints.  

Provisions

· Prohibits the state from discriminating against or granting preferential treatment to any individual or group on the basis of race, sex, color, ethnicity or national origin in the operation of public employment, public education or public contracting.

· Requires the Secretary of State to submit the proposition to the voters at the next general election.
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